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Court of Appeals of the District of Columbia 


No. 6229. 


Clara M. Johnston, Appellant, 

vs. 

Coldwell S. Johnston, Walter A. Johnston, and 
National Savings & Trust Company, a BodV Corpo¬ 
rate; James C. Wilkes and Walter A. Johnston, 
Trustees. 


a 


Supreme Court of the District of Columbia 

In Equity. 


No. 55722. 

Clara M. Johnston, Plaintiff, 

! 

VS. 

Coldwell S. Johnston, Walter A. JohnstoiJ, National 
Savings & Trust Company, a Body Corporate, De¬ 
fendants. 


United States of America, 
District of Columbia, ss: 


Be it remembered, That in the Supreme C^urt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tl}e following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Bill. 

Filed May 23,1933. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

No. 55722. 

Clara M. Johnston, Plaint iff, 

vs. 

Coldwell S. Johnston, Walter A. Johnston, National 
Savings & Trust Company, a Body Corporate, De¬ 
fendants. 

The Bill of Complaint of Clara M. Johnston respectfully 
shows to the Court as follows: 

1. That plaintiff is a citizen of the United States and a 
resident of the City of New York, State of New York, and 
is the lawfully wedded wife of the defendant, Coldwell S. 
Johnston. 

2. The defendant, Coldwell S. Johnston, is a citizen of 
the United States and has a legal residence and domicile 
in the City of New York, State of New York, but is now 
temporarily residing in the Netherlands Apartments, 1860 
Columbia Road, N. W., Washington, D. C. 

3. The defendant, Walter A. Johnston, is a citizen of the 
United States and a resident of the District of Columbia, 
and is a brother to the defendant, Coldwell S. Johnston. 

4. The defendant, National Savings and Trust Com¬ 
pany, is a banking institution chartered under Act of Con¬ 
gress, and doing business in and for the District of 
Columbia. 

5. The plaintiff sometime in the month of December, 
1932, or January, 1933, instituted proceedings in divorce 

against the defendant, Coldwell S. Johnston, in the 

2 Supreme Court of the County of New York, Borough 
of Manhattan, State of New York, and by Order is¬ 
sued at the special term of said Court on the 27th day of 
January, 1933, a certified copy of which said Order is ap¬ 
pended hereto under caption “Plaintiff’s Exhibit A” and 
prayed to be considered in connection herewith, the said 
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defendant, Coldwell S. Johnston was required to pay to 
the plaintiff alimony pendente lite at the rate of Three 
Hundred and Fifty Dollars ($350.00) per month, com¬ 
mencing with the 27th day of December, 1932, ahd counsel 
fees in the sum of Seven Hundred and FiftV Dollars 
($750.00). I 

6. Thereafter, and at the instance of the defendant, Cold- 
well S. Johnston, through his counsel in the cause insti¬ 
tuted as stated, an inquiry as to the financial ability of this 
defendant was instituted and referred to one, the Honor¬ 
able Robert L. Redfield, Referee in and for the said Court, 
and by Order dated the 28th day of February drjly entered 
in the stated cause, a certified copy of said Ofder being 
appended hereto under caption, “Plaintiff’s Exhibit B” 
and prayed to be considered in connection herewith, a stay 
of the Order first named, namely the Order of January 27, 
1933, was granted pending the determination by the 
Referee of the said defendant’s financial ability and the 
submission of the Referee’s findings to the Cofirt. 

7. The said defendant, Coldwell S. Johnston, was in the 
meantime and as per the terms of this Order Required to 
pay to the plaintiff on account of alimony the sfim of Two 
Hundred Dollars ($200.00) monthly, beginning with the 
10th day of January, 1933, and as otherwise therein 
provided. 

8. Subsequently, and during the progress of the pro¬ 
ceedings before the said Referee, the Honorablq Robert L. 
Redfield, and while the two Orders previously pamed were 

still in force and effect, the said defendant, Coldwell 
3 S. Johnston, summarily abandoned the proceedings 

before the said Referee and left the jurisdiction of 
the Supreme Court of the City and State of'New York 
without giving notice thereof, and came on to ihe District 
of Columbia, so that the said plaintiff was obliged to and 
did move for the vacating of the Order entered into the 
28th day of February, 1933, as stated, and tbo said de¬ 
fendant, Coldwell S. Johnston, having failed to comply 
with the terms and conditions of the Order entered in said 
Court the 27th day of January, 1933, the said plaintiff did 
further move that the defendant be held in contempt, and 
by further Order duly entered the 25th day of March, 1933, 
by the Honorable Edward J. Glennon, Justice, at a special 
term of the Supreme Court in the Borough of Manhattan, 
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County of New York, State of New York, the said defend¬ 
ant, Coldwell S. Johnston, was adjudged to be in contempt 
as having failed to comply with the Order of the Court as 
stated, and was in accordance with the practice of said 
Court fined 1 the amount of Fourteen Hundred Dollars 
($1400.00), to be paid to the plaintiff in default of which 
the said defendant was to be apprehended and detained in 
close custody until he shall have purged himself of con¬ 
tempt by payment of the fine, a certified copy of the said 
Order being appended hereto under caption “Plaintiff’s 
Exhibit C” and prayed to be read in connection herewith. 

9. Thereafter, and since the said defendant, Coldwell S. 
Johnston, had left the jurisdiction of the Nevr York Court, 
with the obvious purpose of avoiding apprehension and de¬ 
tention, and in contempt of the proceedings against him, 
and on application made by the plaintiff herein a Receiver, 
one Martin J. Desmoni, Esq., of 1501 Broadway, New York 
City, State of New York, was appointed by Order of the 

Honorable Philip J. McCook, Justice, dated the 4th 
4 day of April, 1933, a certified copy of said Order 

being appended hereto under caption, “Plaintiff’s 
Exhibit D” and prayed to be read in connection herewith, 
in which said Order the named Receiver was authorized to 
seize and sequester the assets of the said defendant, Cold- 
well S. Johnston, consisting of the personal property of 
the said defendant, together with the rents and profits of 
his real estate, and to apply the same to the payment of the 
sum of Seventeen Hundred and Fifty Dollars ($1750.00), 
due from the said defendant, Coldwell S. Johnston, at the 
time of the appointment of the said Receiver, and to such 
further sums as may become due under the Order dated 
the 27th day of January, 1933, aforestated, and of the sub¬ 
sequent Orders entered. 

10. Thereupon the said Martin J. Desmoni duly qualified 
as Receiver in the cause named, and did file with the Clerk 
of the New York Court a bond in the penal sum of One 
Thousand Dollars ($1,000.00), with sufficient surety for the 
faithful performance of his duties, and did enter therein, 
but he, the said Receiver, failed to find sufficient assets for 
the satisfaction of the fine aforestated, either bv wav of 
personal property or by way of income from the real estate 
belonging to the said defendant in and within the jurisdic¬ 
tion of the Supreme Court of the State of New York, and 
for the City of New York, and Borough of Manhattan. 
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11. The plaintiff is informed and believes, and therefore 
avers, that the said defendant, Coldwell S. Johriston, did 
remove various, sundry and valuable assets from the City 
of New York to the City of Washington, for thb express 
purpose of evading the Orders entered in the Supreme 
Court of the State of New York as aforestatecl, and the 
plaintiff is further informed and believes, and therefore 

avers that there were sundry assets of the defendant, 

5 Coldwell S. Johnston, consisting of moneys, stocks, 
bonds and other valuable securities, which were 

transferred from the City of New York by him the defend¬ 
ant, Coldwell S. Johnston, and held and deposited in a 
safety deposit box in the vaults of the defendant. National 
Savings and Trust Company, of Washington, District of 
Columbia. 

12. The plaintiff is further informed and believes, and 
therefore avers, that the defendant, Coldwell S.! Johnston, 
in order to further defeat the legitimate and juslj claims of 
the plaintiff, and in order to avoid the payment jby him of 
the amounts ordered as per Orders duly entered in the 
New York Court as hereinabove stated, did transfer, set 
over and assign to and in favor of his brother, Walter A. 
Johnston, defendant herein, without consideration various, 
sundry and numerous assets, comprising certificates of 
stock, bonds, ct cetera, and that the said defendant, Walter 
A. Johnston, is now the custodian of such assets for his 
brother and co-defendant, the said Coldwell S. Johnston. 

13. The said plaintiff has no precise knowledge concern¬ 
ing the amounts -and character of the assets by him the de¬ 
fendant, Coldwell S. Johnston, held, either in hisjown name 
or otherwise, at the National Savings and Trust Company, 
defendant herein, or as to the amount, value and character 
of the assets held by the defendant, Walter A. Johnston, for 
the defendant, Coldwell S. Johnston, and by the former re¬ 
ceived from the latter as hereinbefore stated. 

14. By notice duly forwarded the 6th day of April, 1933, 
to the defendant, Walter A. Johnston, by registered mail, 
the said defendant was advised of the appointment of 
Martin J. Desmoni, Esq., as Receiver of the assets of the 
defendant, Coldwell S. Johnston, in and for New York 
County, and in said notice demand was made upon the said 

defendant Walter A. Johnston, to make reconvev- 

6 ance of any assets to him transferred by his brother 
and co-defendant, Coldwell S. Johnston, bht the said 

defendant, Walter A. Johnston, has failed so to do. 
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15. At about the same time, namely, the 6th day of April, 
1933, a certified copy of the Order appointing the said 
Martin J. Desmoni as Receiver was served upon the de¬ 
fendant, National Savings and Trust Company, which Com¬ 
pany acknowledged receipt by letter of a copy of said Order. 

16. Plaintiff is advised and believes, and therefore avers, 
that the action taken by the defendant, Coldwell S. John¬ 
ston, as hereinabove stated is in direct derogation of her 
rights as determined in the various Orders passed by the 
Supreme Court of the County and State of New York, and 
is in contempt thereof. The plaintiff is further advised and 
believes, and therefore avers, that she is without any ade¬ 
quate remedy at law. 

Wherefore, the premises considered, the plaintiff prays: 

1. That process issue out of this Honorable Court, di¬ 
rected to the defendants, and each of them, requiring them 
to answer the exigencies of this Bill. 

2. That a rule to show cause be issued against the de¬ 
fendants, requiring them, and each of them, to show cause, 
if any they have, why an Ancillary Receiver should not be 
appointed pendente lite of and for the property belonging 
to the defendant, Coldwell S. Johnston. 

3. That the property of the said Coldwell S. Johnston, be 
sequestered and applied to the payment of the amounts as 
determined and ordered by the Supreme Court of the 
County and State of New York, Borough of Manhattan, and 
City of New York. 

4. That the defendants, Walter A. Johnston and 
7 the National Savings and Trust Company, be re¬ 
quired to disclose what, if any, assets they now have 
or may hereafter acquire, belonging to the defendant, Cold- 
well S. Johnston. 

5. And for such other and further relief as to this Court 
may seem meet and proper, and as the exigencies of the 
case may require. 

BENJ. L. TEPPER, 
Attorney for Plaintiff. 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 

Attorneys for Plaintiff. 

District of Columbia, ss : 

Benjamin L. Tepper, being first duly sworn upon oath ac¬ 
cording to law, deposes and says that he has read the fore- 
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going Bill by him subscribed as attorney for thq plaintiff, 
Clara M. Johnston, and knows the contents thereof; that 
he has been fully advised concerning the averipents and 
allegations therein made, and states that those made upon 
his own knowledge are true, and those stated upon informa¬ 
tion and belief he believes to be true. 

BENJAMIN L. TAPPER, 


Subscribed and sworn to before me this 23" day of May, 
1933. 

FRANK E. CUNNINGHAM, 

Clerk . 

By H. M. HULL, ! 

Ass’t Clerk. 


Plaintiff’s Exhibit A. 


At a Special Term, Part I of the Supreme Couift, Held in 
and for the County of New York, at the Copnty Court 
House in the Borough of Manhattan, City of Isfew York, 
on the 27 Day of January, 1933. 

Present: Hon. Richard P. Lydon, Justice. 

Special Term, Part I, Jan. 27„1933, Received frdm Justice. 

1588. 

Clara M. Johnston, Plaintiff, 
against 

Coldwell S. Johnston, Defendant. 

An application having been made to this Court by the 
plaintiff in this action for alimony and counsel fee, pen¬ 
dente lite, and the same having duly come on to be heard, 
Now, on reading and filing the notice of motion dated 
December 27th, 1932, and a copy of the summons, issued 
herein on the said 27th day of December, 1932, and on the 
complaint herein, sworn to by the plaintiff oii. the 27th 
day of December, 1932, with due proof of servibe thereof, 
and on the affidavits of the plaintiff, sworn to qn the 27th 
day of December, 1932, with photostatic cop^ of letter 
attached, and the affidavit of Guernsey Price, s>born to on 
the 27th day of December, 1932, and the affidavit of Har- 
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riet Lines Stevenson, sworn to on the 21st day of Decem¬ 
ber, 1932, and upon reading and filing the reply affidavit 
of Clara M. Johnston, sworn to January 19th, 1933, with 
photostatic copy of letter attached, and the affidavit 

9 of Constantina M. Rogers, sworn to the 27th day of 
December, 1932, and the affidavit of Frances Jones 

Mallory, sworn to the 17th day of January, 1933, and the 
affidavit of C. Sidney Johnston, Jr., sworn to the 18th day 
of January, 1933, and the affidavit of Harriet Lines Stev¬ 
enson, sworn to on the 12th day of January, 1933, and the 
affidavit of Guernsey Price, sworn to on the 13th day of 
January, 1933, with photostatic copy of answer in the case 
of Parks vs: Johnston, all read in support of this motion. 

And on reading and filing the affidavit of Coldwell S. 
Johnston, sworn to on the 16th day of January, 1933, and 
the copy of the letter of Clara M. Johnston to James E. 
Lough, dated December 30, 1932, thereunto attached, and 
the affidavit of Coldwell S. Johnston, sworn to on the 20th 
day of January, 1933, affidavit of James K. Rooney, sworn 
to January 14, 1933, and the affidavits of Coldwell S. 
Johnston submitted on the motion to dismiss the complaint 
for lack of jurisdiction and made part of the answering- 
affidavit herein, sworn to January 4th, January — and 
January 11, 1933, read in opposition to the motion. 

And after hearing Reeves, Todd, Ely, Price & Beaty, 
Esqs., attorneys for the plaintiff, by Guernsey Price, Esq., 
of counsel, in favor of the motion, and Murray & Meyers, 
Esqs., attorneys for the defendant, Irving Greenberg, Esq., 
of counsel in opposition to the motion, 

And upon filing the opinion of the Court, 

It is hereby ordered that plaintiff’s motion for alimony 
and counsel fee, pendente lite, be and the same hereby is 
in all respects granted, and it is hereby 

Ordered that the defendant pay to the plaintiff the sum 
of Three Hundred and Fifty Dollars ($350) a month for 
her support during the pendency of this action, com- 

10 mencing the 27th day of December, 1932, and make 
such payments as follows, to wit: The sum of Three 

Hundred and Fifty Dollars ($350), being arrears of ali¬ 
mony from December 27th, 1932, being one month, at the 
office of the attorneys for the plaintiff, within ten days 
after the service of a copy of this order with notice of 
entry on the defendant, or his attorneys; and thereafter, 
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the sum of Three Hundred and Fifty Dollars ($350) per 
month, in advance, on the 27th day of each month, begin¬ 
ning January 27th, 1933, at the said office of the attor¬ 
neys for the plaintiff; and that the defendant jp&y to the 
plaintiff’s attorneys the sum of Seven hundred and fifty 
Dollars ($750), counsel fee herein, one-half thereof, to 
wit, the sum of Three Hundred and Seventy-five ($375) 
dollars, to be paid within five days after the service of a 
copy of this order with notice of entry on the defendant 
or his attorneys, and the balance, to wit, Thre^ Hundred 
and Seventy-five Dollars ($375) to be paid within fifteen 
days after such service, and it is further 
Ordered that said counsel fee of Seven hundred and fifty 
Dollars ($750) to be paid as aforestated, is awarded with¬ 
out prejudice to a further application by plaintiff after the 
said pending motion to dismiss for lack of jurisdiction has 
been decided. 


Enter. 


R. P. L.,J 

Justice of the Supreme Cpurt 

of the State of New York. 


Compared and certified. 

Date: 5/12/33. 

Fee Paid: -.80. 

County Clerk, N. Y. Co., by I. E. 
11 No. 38637. 


State, of New York, 

County of New York , ss: 


and Clerk 


I, Daniel E. Finn, Clerk of the said County 
of the Supreme Court of said State for said County, do 
certify, That I have compared the preceding with the origi¬ 
nal certificate Order on file in my office, and th^t the same 
is a correct Transcript therefrom, and of thc» whole of 
such original. Indorsed: Filed Jan. 27/33. 

In witness whereof, I have hereunto subscribed my name 
and affixed my official seal, this 12 day of May 1933. 

[seal.] DANIEL E. FINN, 

Clerk . 


2—6229a 
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No. 24431. 


State of New York, 

County of New York, ss: 

I, Daniel E. Finn, Clerk of the said County and Clerk of 
the Supreme Court of said State for said County, do cer¬ 
tify, That I have compared the preceding with the original 
Order on file in my office, and that the same is a correct 
Transcript therefrom, and of the whole of such original. 
Indorsed Filed. 

In witness whereof, I have hereunto subscribed my name 
and affixed mv official seal, this 1 dav of Feb. 1933. 

J DANIEL E. FINN, 

Clerk. 

Compared and certified. 

Date: 2/1/33. 

Fee Paid: -.80. 

County Clerk, N. Y. Co., by I. E. 

12 Plaintiff’s Exhibit B. 

At a Special Term, Part I of the Supreme Court, Held in 
and for the County of New York, at the County Court 
House in the Borough of Manhattan, City of New York, 
on the 28th Dav of February, 1933. 

Present: Hon. Richard P. Lydon, Justice. 

Clara M. Johnston, Plaintiff, 

vs. 

Coldwell S. Johnston, Defendant. 

The defendant having moved for a stay herein with re¬ 
spect to the order entered herein on the 27th day of Jan¬ 
uary, 1933 granting the plaintiff alimony and counsel fee 
as therein set forth, 

Now upon reading and filing the order to show cause 
dated January 25tli, 1933, the affidavit of Coldwell S. 
Johnston verified the 25th day of January, 1933, copy 
order appointing referee dated January 20, 1933, and 
proof of service, the affidavit of Clara M. Johnston veri- 
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fied the 26th day of January, 1933, the affidavit of Guern¬ 
sey Price, Esq. verified the 26th and 27th days of January, 
1933 and after hearing George Gordon Battle,! Esq. and 
Irving Greenberg, Esq. in support of the said motion and 
Guernsey Price, Esq. and Perlie P. Fallon, Esq. j in opposi¬ 
tion thereto and due deliberation having been ha<jl and upon 
filing the opinion of the Court, it is 

13 Ordered that the said motion be and hereby is 
granted but only to the extent of staying the plain¬ 
tiff from moving to punish the defendant foij contempt 
until the, submission to the Court of the testimony taken 
and to be taken before the Honorable Robert L. Redfield, 
referee herein, with respect to the defendant ’|s financial 
ability and the decision of the Court thereon anjl provided 
that in the meantime the defendant will comply! with each 
and all of the following conditions: 

1. That the defendant shall pay to the plaintiff on ac¬ 
count of alimony at the rate of $200.00 per month beginning 
January 10th, 1933 and as hereinafter provided. 

2. That the defendant shall pay to the plaintiff, at the 
office of the plaintiff’s attorneys, within two day^ after the 
service of a copy of this order upon the defendant or his 
attorneys, the sum of $200.00 covering a paymjent on ac¬ 
count of alimony from January 10th, 1933 to February 9th, 
1933 together with the additional sum of $100.(^0 to cover 
alimony due for the weeks of February 10th, 1 1933, and 
February 17th, 1933. 

3. That the defendant shall hereafter pay to the plain¬ 
tiff at the office of the plaintiff’s attorneys and beginning on 
February 24th, 1933 on account of the said alimony, the sum 
of $50.00 per week which shall be payable in ^dvance on 
Friday of each week, beginning upon February 24th, 1933 
and each succeeding Friday thereafter. 

4. That all of the payments mentioned in thi^ order be 
deemed payments on account of the alimony directed to be 
paid by the order entered herein on January 27t|i, 1933. 

5. That the defendant shall obtain and deliver to the 
Honorable Robert L. Redfield, the referee herein, within 

two days after the service of a copy of ithis order 

14 upon the defendant or his attorneys, tl^e original 
stenographic report of the testimony already taken 

herein. 
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6. That the defendant shall obtain and deliver to the said 
Robert L. Redfield, Esq., the stenographic report of any 
and all testimony hereafter taken in said reference before 
the said Robert L. Redfield, Esq., on the question of de¬ 
fendant’s financial ability and deliver the same to the 
referee as soon as the same shall have been prepared by 
the stenographer. 

7. That the defendant shall cause the said testimonv with 

* 

respect to his financial ability to be property certified and 
delivered to this Court within a reasonable time after the 
said reference shall be concluded on the question of de¬ 
fendant’s financial ability. 

8. That upon the violation of any of the foregoing condi¬ 
tions by the defendant, the plaintiff or her attorneys may 
upon two days notice to the defendant or his attorneys move 
to vacate the stay hereby granted, which stay shall termi¬ 
nate upon the delivery of said certified testimony to the 
Court, and the decision of the Court thereon. 

9. That the said motion be and hereby is in all other re¬ 
spects denied. 

Enter. 

R. P. L., J. S. C. 


Compared and certified. 

Date: 5/12/33. 

Fee Paid: .70. 

County Clerk, N. Y. Co., by I. E. 

15 No. 38636. 

State of New York, 

County of New York, ss: 

I, Daniel E. Finn, Clerk of the said County and Clerk 
of the Supreme Court of said State for said County, do 
certify, that I have compared the preceding with the origi¬ 
nal certificate Order on file in my office, and that the same 
is a correct Transcript therefrom, and of the whole of such 
original. Indorsed: Filed Feb. 28/33. 

In witness whereof, I have hereunto subscribed my 
name and affixed my official seal, this 12 day of May 1933. 

[seal.] DANIEL E. FINN, 

Clerk. 
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Plaintiff’s Exhibit C. 

j 

At a Special Term, Part I of the Supreme Couijt, Held in 

and for the County of New York, at the County Court 

House, in the Borough of Manhattan, on the 25th day of 

March, 1933. 

Present: Hon. Edward J. Glennon, Justice. 

Special Term, Part I, March 25, 1933, Received from 

J ustice. 

Clara M. Johnston, Plaintiff, 
against 

, 

Coldwell S. Johnston, Defendant. 1 

The plaintiff having moved to vacate the stay herein 
contained in the order entered February 28th, 1933 and to 
punish the defendant for contempt for failure to com- 
16 ply with the terms and conditions of thei order en¬ 
tered herein January 27, 1933 and for costs and for 
a reasonable counsel fee for making said motioh and such 
further and different relief as to the Court mighi seem just 
and proper: 

Now on reading and filing the order to show cause herein 
dated March 4th, 1933 with due proof of service thereof, 
the affidavit of Clara M. Johnston verified the &th day of 
February, 1933, the affidavit of Guernsey Price Verified the 
7th day of February, 1933, upon the affidavit pf Dan H. 
Martin verified the 4th day of February, 1933,j the order 
entered herein on the 27th day of January, 19331 the order 
entered herein on the 28th day of February, 1933, the affi¬ 
davit of Clara M. Johnston verified the 3rd dayj of March, 
1933 and the affidavit of Guernsey Price verified the 4th 
day of March, 1933 and after hearing Perlie P. Fallon, 
Esq. of counsel for the plaintiff in support of said motion, 
and Messrs. Murray & Meyers, counsel for defendant in op¬ 
position thereto, and due deliberation having been had and 
upon filing the opinion of the Court, it is 

Ordered that the stay contained in the order entered 
herein on the 28th day of February, 1933 be and hereby is 
vacated, and it is further 
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Ordered, t that the defendant is guilty of contempt of 
Court for his failure to comply with the order of this Court 
heretofore granted herein and entered herein on the 27tli 
day of January, 1933, which required the defendant to pay 
to the plaintiff at the office of her attorneys, alimony at the 
rate of $350.00 per month, in advance, beginning on the 27th 
day of December, 1933 during the pendency of this action 
and, in addition thereto, the sum of $750.00 counsel fee and 
under which said order, the sum of $1,050.00, being the 
total sum due to date and which has heretofore be- 

17 come payable with respect to said alimony is unpaid, 
and under which said order the sum of $350.00 with 

respect to said counsel fee has heretofore become payable 
and is unpaid. 

That the said failure and contempt of said defendant was 
calculated to and actually did defeat, impair and prejudice 
the rights and remedies of the plaintiff herein to the plain¬ 
tiff’s actual loss in the sum of $1,400.00, and he is accord¬ 
ingly fined the sum of $1,400 to be paid to the plaintiff. 

That upon receipt of a certified copy of this order, and 
without further process, the said defendant be committed 
by the Sheriff of any County in the State of New York to 
jail wherever said defendant may be apprehended to be 
there detained in close custody until he shall pay said sum 
of $1,400.00 or shall be discharged according to law, and 
it is further 

Ordered that the said motion be in all other respects de¬ 
nied. 

Enter. 

E. J. G., J. S. C. 

No. 38635. 

State of New York, 

County of New York , ss: 

I, Daniel E. Finn, Clerk of the said County and Clerk of 
the Supreme Court of said State for said County, do cer¬ 
tify, That I have compared the preceding with the original 
certificate Order on file in my office, and that the same is a 
correct Transcript therefrom, and of the whole of such 
original. Indorsed: Filed Mch. 25/33. 

18 In witness whereof, I have hereunto subscribed 
mv name and affixed mv official seal, this 12 dav of 

May 193*3. 

[seal.] DANIEL E. FINN, 

Clerk . 
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I 

j 

Plaintiff's Exhibit D. 

i 

At a Special Term, Part I, of the Supreme Couift, Held in 
and for the County of New York, at the County Court 
House, Borough of Manhattan, New York Cfounty, on 
the 4th day of April, 1933. 

Present: Hon. Philip J. McCook, Justice. 

(Stamp:) Special Term, Part One, April 4, 193^, Received 

from Justice. 

County Clerk's No. 456 of 1933. 

I 

Clara M. Johnston, Plaintiff, 

vs. 

Coldwell S. Johnston, Defendant. 

Order Appointing Receiver. 

An application having been made to this CcJurt by the 
plaintiff in this action, for the appointment of a receiver 
and the sequestration of the defendant's property, and the 
same having duly come on to be heard, 

Now, on reading and filing the order to show chuse herein, 
dated March 29, 1933, the summons and complaint herein, 
the order entered herein on the 27th day of January, 1933, 
the order entered herein on the 28th day of February, 1933, 
and the order entered herein on the 25th day of March, 1933, 
and on the affidavit of Guernsey Price, verified t)ie 29th day 
of March, 1933, and the affidavit of Clara M. Joljnston, veri¬ 
fied the 28th day of March, 1933. j 

19 And it appearing therefrom that the defendant 
pursuant to the said orders owes the plaintiff the 
sum of $1,750.00, directed to be paid by the defendant to 
the plaintiff pursuant to the said orders, and nofne of which 
has been paid, 

And after hearing Guernsey Price, Esq., of jcounsel for 
the plaintiff in support of said motion, and Murray & 
Meyers, Esqs., attorneys for the defendant, in opposition 
to the said motion, 

And upon filing the opinion of the Court, it is herebv 

i 
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Ordered that the plaintiff’s motion herein be and the 
same is in all respects granted, and it is hereby 

Further ordered that the personal property of the de¬ 
fendant Coldwell S. Johnston, and the rents and profits of 
his real property be and the same are hereby sequestered, 
and that Martin J. Desmoni, Esq., of 1501 Broadway, 
N. Y. C., a counsellor-at-law of this Court, be and hereby 
is appointed receiver of the personal property of the said 
defendant Coldwell S. Johnston, and of the rents and profits 
of his real property, and is hereby directed to take posses¬ 
sion of the said property, real and personal, and hold the 
same until the further order of this Court, and to apply 
said personal property, and the rents and profits of said 
real property to the payments aforesaid now due, amount¬ 
ing to $1,750.00, and thereafter to become due under the said 
order, and the said Coldwell S. Johnston, defendant, and 
each and every person in possession or control of said real 
or personal property, or any part thereof, is hereby directed 
to deliver possession of said real and personal property to 
said receiver accordingly; and 
20 Further ordered that before entering on the duties 
of his trust, the said receiver execute to The People 
of the Stat6 of New York, and file with the Clerk of this 
Court, a bond in the sum of $1,000.00, with sufficient sure¬ 
ties to be approved by me for the faithful discharge of his 
duties as said receiver. 

Enter. 

P. J. McC., J. S. C. 

No. 36003. 

State op New York, 

County of New York, ss: 

I, Daniel E. Finn, Clerk of the said County and Clerk of 
the Supreme Court of said State for said County, do cer¬ 
tify, That I have compared the preceding with the original 
Order on file in my office, and that the same is a correct 
Transcript therefrom, and of the whole of such original. 
Indorsed: Filed April 4/1933. 

In witness whereof, I have hereunto subscribed mv 

* * 

name and affixed my official seal, this 24th day of April, 
1933 

[seal.] DANIEL E. FINN, 

Clerk. 
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21 Subpoena. 

Issued May 23,1933. 

* 

# * # # * # | # 

The President of the United States to (1) Caldwell S. 

Johnston, 1860 Columbia Rd. N. W.; (2) Walter A. John¬ 
ston, Colorado Bldg.; (3) National Savings ^nd Trust 

Company, a corporation, 15th & N. Y. Ave. N. W., 

Defendants, Greeting: 

You are hereby commanded to appear before the Su¬ 
preme Court of the District of Columbia to answbr a bill of 
complaint (or petition) exhibited against you ill the said 
Court in a suit in Equity by the above-named plaintiff, and 
to further do and receive what the said Court bhall have 
considered in this behalf; and hereof fail not. 

Witness, the Honorable Chief Justice of said Court, the 
23" day of Mav, A. D. 1933. 

[seal.] * FRANK E. CUNNINGHAM, 

Clerk y 

By HARRY M. HULL, 

Assistmt Clerk. 

I 

i 

Note.— The defendant is required to file his answer or 
other defense in the Clerk’s office on or before the twentieth 
day after service, excluding the day thereof; otherwise, the 
bill may be taken pro confesso. 

MarshaUs Return. 

I 

Served a copy of the bill of complaint or petitipn and this 
subpoena to answer on above-named (1) Defendant Cold- 
well S. Johnston. Not to be found, 6-14-33. . 

EDGAR C. SNYDER, 

U. S. Marshal in and fo^r the 

District of Columbia, 
By W. P. HAYS, 

B., ! 

Deputy Marshal. 

22 Rule to Show Cause. 

i 

Filed May 23,1933. 

******* 

Upon consideration of the Petition of the plaintiff filed 
herein, and upon application by her made throiigh counsel 

3—6229a 
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in open Court, it is bv the Court this 23rd dav of Mav, 
1933; 

Ordered, That the defendants herein, Coldwell S. John¬ 
ston, Walter A. Johnston and the National Savings and 
Trust Company, show cause, if any they have, on or before 
the tenth day after service of a copy of the Petition and 
this Rule be had upon them, why an Ancillary Receiver of 
the estate and assets of the defendant, Coldwell S. John¬ 
ston, shall not be appointed by this Court, otherwise such 
defendants, or any of them, may be proceeded against as in 
case of default. 

JAMES M. PROCTOR, 

Justice. 

Marshal's Return. 

Served a copy of the above rule on Walter A. Johnston, 
5-23-33, personally. 

: EDGAR C. SNYDER, 

U. S. Marshal in and for the 

Dist. of Columbia, 
Bv W. J. ROBERTS, 

B., 

Deputy U. S. Marshal. 

Served a copy of the above rule on National Savings & 
Trust Co. by serving Frank R. Ullmer, Treas., 5-23-33, 
personally. 

i EDGAR C. SNYDER, 

U. S. Marshal in and for 

the Dist. of Columbia, 
Bv W. J. ROBERTS, 

' B„ 

Deputy U. 8. Marshal. 

23 Motion to Dismiss Bill and Rule to Slioiv Cause. 

Filed June 2, 1933. 

####### 


Comes now the defendant, Walter A. Johnston, by his 
attornevs Syme & Svme, and moves the Court to dismiss 
the bill of complaint filed herein and to discharge the rule 
to show cause why an ancillary receiver of the estate and 
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assets of the defendant, Coldwell S. Johnston, should not 
be appointed by this Court. The grounds of the above 
motion are: 

1. That the Supreme Court of the District of Columbia 
has no jurisdiction of said cause, as set forth in |:he bill of 
complaint. 

2. That the plaintiff in said cause has ani adequate 
remedv at law. 

3. That the bill of complaint herein exhibited is not 
properly verified in that it appears that it is attempted to 
be verified by Benjamin L. Tepper, attorney for plaintiff, 
and such verification could only be made by th6 attorney 
for the plaintiff except when the facts set forth lin the bill 
of complaint are within the personal knowledge of said 
attorney, which does not appear from said verification. 

4. There is no allegation in the bill of complaint from 
beginning to end showing that a single fact therein set 
forth was within the personal knowledge of th(k attorney 
who attempted to verify the bill of complaint, and that the 
purpose of said bill is simply a “fishing expedition’’ de¬ 
signed to harass the defendant, Walter A. Johnston. 

SYME & SYME, 

By CONEAD H. SYME, 

Attorneys for Defendant, 

Walter A. Johnston. 

' 

24 Memorandum . 

Filed June 28, 1933. j 

******* 

I should like to be advised by counsel upon the following 
questions: 

Under the New York law is a decree for alii^iony pen¬ 
dente lite final as to installments which have become due 
thereunder ? 

Do such unpaid installments became a liquidated debt? 

Has the New York court any authority to pass any order 
which would have the effect of rescinding or modifving the 
order as to any amounts which have become due there¬ 
under ? 
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I shall appreciate any memorandum respective counsel 
may wish to submit on these questions, and request that 
they be in my hands not later than June 21, 1933. 

June 16, 1933. 

JAMES M. PROCTOR, 

Justice . 

Memorandum Opinion. 

Filed June 28,1933. 

• **•**• 

In my opinion the bill states a good case in equity, at 
least as respects the sum of $1400.00 adjudged by the New 
York court on March 25, 1933, in its order of contempt and 
appointment of receiver. I note in the motion to dismiss 
an objection to the form of verifying the bill. No mention 
was made of this in the argument. Counsel for defendant 
will please advise the Court and opposing counsel whether 
it was intended to abandon the point. If not, plaintiff will 
be allowed to add a new verification to overcome the 
25 objections made to the present verification. The 
Court will await advice from counsel on this matter, 
and then make appropriate orders to conform to the con¬ 
clusion here expressed. 

June 27, 1933. 

JAMES M. PROCTOR, 

Justice. 


Order. 

Filed June 29, 1933. 

# # # # * * # 

Upon consideration of the motion on behalf of the de¬ 
fendant, Walter A. Johnston, to dismiss the bill of com¬ 
plaint and rule to show cause filed herein, and after argu¬ 
ment by counsel thereon, and it appearing to the Court that 
counsel for the defendant has abandoned his objection to 
verification of the said bill of complaint, it is, by the Court, 
this 29th day of June, 1933, 

Adjudged, ordered and decreed that the said motion to 
dismiss be and the same hereby is overruled and the rule 
to show cause be and the same hereby is extended for ten 
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days from the date of this order in which time the defend¬ 
ants may file their answers. 

JAMES M. PROCT6R, 

Justice. 

I 

Mr. Syme, representing defendant, Walter A. Johnston, 
being present upon signing of above, notes exception 
thereto. 

JAMES M. PROC'jTOR, J. 

26 Answer of Walter A. Johnston, Defendants to Bill of 

Complaint. 

Filed July 12, 1933. 

# # * * * * # 

The defendant, Walter A. Johnston, for answer to the 
bill of complaint herein exhibited, answers and feays: 

1. Answering paragraph 1 he does not know whether the 
plaintiff is a citizen of the United States and a Resident of 
the State of New York, and therefore can neither affirm 
nor deny the same, but demands strict proof thereof if ma¬ 
terial ; and this defendant avers that for many jjears prior 
to the filing of the suit in the City of New York in said bill 
mentioned the plaintiff and her husband, Coldwetl S. John¬ 
ston, were residents of the City of Paris, France, and 
whether or not their legal residence was changed he is not 
informed. 

2. This defendant does not know whether the defendant, 
Coldwell S. Johnston, has a legal residence and domicile in 
the City of New York, State of New York, but aveirs that the 
said defendant with his wife was a resident of the City of 
Paris, France, for many years before the filing of the suit 
in the Supreme Court of the County of New York, as set 
forth in the bill of complaint herein exhibited. 

3. The defendant, Walter A. Johnston, admits that he is 
a citizen of the United States but denies that h^ is a resi¬ 
dent of the District of Columbia, but avers on the contrary 
that he is a legal resident of the State of Maryland. He de¬ 
nies that he is a brother to the defendant, Coldwell S. John¬ 
ston, but says he is a half-brother to said defendant. 

4. This defendant admits the allegations of paragraph 4. 

5. 6, 7, 8, 9 and 10. Answering paragraphs £, 6, 7, 8, 9 
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and 10, this defendant is without sufficient knowledge with 
which he can either deny or admit the same, but de- 

27 mands strict proof thereof if the same be material. 

11. Answering paragraph 11, this defendant avers 
that he has no knowledge as to the matters and things 
therein set forth and therefore can neither admit nor denv 

w 

the same but demands strict proof thereof if the same be 
material. 

12. This defendant savs that he is an attornev at law, a 
member of the Bar of the Supreme Court of the District of 
Columbia and has acted up to the time of the institution of 
this suit as attorney for the defendant, Col dwell S. John¬ 
ston; and that the defendant, Coldwell S. Johnston, has 

heretofore and on manv occasions conferred with this de- 

* 

fendant as his attornev on manv of his affairs, including 
matters and things set forth in the bill of complaint; that 
all information given by the defendant, Coldwell S. John¬ 
ston, to this defendant was in the nature of a confidential 
communication made bv a client to his attornev and that 
he cannot further answer the allegations of paragraph 12 
without violating the duty he owes to his client with re- 
spect to confidential communications made to him while he 
was acting as such attorney, or as to any property of the 
defendant, Coldwell S. Johnston, that may be in his custody 
as said attorney; that any property of the defendant, Cold- 
well S. Johnston, in his possession is impressed with a lien 
in favor of this defendant in the sum of $2500.00 for pro¬ 
fessional services as an attorney heretofore rendered by 
this defendant to the defendant, Coldwell S. Johnston. 

13. Answering paragraph 13, this defendant has no per¬ 
sonal knowledge as to the allegations set forth in paragraph 
13 and therefore can neither denv nor admit the same but 
demands strict proof thereof if the same is material. 

14. This defendant admits the allegations of paragraph 
14 except as to the date, the 6th day of April, 1933, 

28 and says that the said date should have been the 8th 
day of April, 1933, as the time he received said notice. 

15. This defendant has no knowledge as to the matters 
and things alleged in paragraph 15 and therefore can 
neither admit nor deny the same but demands strict proof 
thereof if the same be material. 

16. This defendant says that the said paragraph deals 
with matters of law which this defendant is advised it is 
not necessary for him to answer. 
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Having answered said bill of complaint, or so much 
thereof as defendant is advised it is material and necessarv 

V 

for him to answer, he prays to be dismissed with his rea¬ 
sonable costs in this behalf expended. 

WALTER A. JOHNSTON. 

I 

District of Columbia, ss: 

Walter A. Johnston, being first duly sworn, deposes and 
says that he verily believes the facts stated ifi the fore¬ 
going answer to be true. 

WALTER A. JOHNSTON. 

Subscribed and sworn to before me this 11th dhy of July, 
1933 

[notarial seal.] JOHN F. A. BECKER, 

Notary Public , D. C. 

29 Answer of Walter A. Johnston , Defendant , to Rule to 

Show Cause. 

Filed July 12, 1933. 

* # * * * # # 

The defendant, Walter A. Johnston, for answer to the 
rule to show cause why an ancillarv receiver of the estate 
and assets of the defendant, Coldwell S. Johnston, should 
not be appointed by this Court, answers and sa^s: 

1. That he hereby prays his answer to the bill of com¬ 
plaint herein exhibited, which said answer is filed in con¬ 
junction with this answer to the rule to show cause, be taken 
and read as a part of his answer to said rule as though 
fully set forth herein; and for further answer to said rule 
to show cause this defendant says an ancillary Receiver of 
the estate and assets of the defendant, Coldwel}. S. John¬ 
ston, should not be appointed by this Court because he says 
that the decrees of the Supreme Court of the County of 
New York attached as exhibit U C” to the bill of complaint 
shows that the indebtedness of $1400 claimed by the plain¬ 
tiff is based upon a fine for contempt of said coui[t assessed 
against the defendant, Coldwell S. Johnston, tjy the Su¬ 
preme Court of the County of New York, as will appear 
by plaintiff’s exhibit “C” to her bill of complaint herein 
exhibited, and that this Court is without jurisdiction to en- 
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force by its decree or by the appointment of an ancillary 
receiver a fine assessed against the defendant, Coldwell S. 
Johnston for contempt of the Supreme Court of the County 
of New York, State of New York, and is without jurisdic¬ 
tion to order sequestered the property of the defendant, 
Coldwell S. Johnston, in this jurisdiction for the purpose 
of the payment of said find, and is without jurisdiction to 
appoint an ancillary receiver for said property without 
service of process upon the defendant, Coldwell S. 

30 Johnston, to answer the bill of complaint and the 
aforementioned rule to show cause, and that the said 

defendant, Coldwell S. Johnston, has not been brought 
within the jurisdiction of this Court either by personal serv¬ 
ice of process upon him or by service of publication. 

2. The defendant, Walter A. Johnston, by reason of the 
premises prays that the rule to show cause against him 
why an ancillary receiver should not be appointed as afore¬ 
said be discharged. 

WALTER A. JOHNSTON. 

District of Columbia, ss: 

Walter A. Johnston, being first duly sworn, deposes and 
says that he verily believes the facts stated in the fore¬ 
going answer to be true. 

WALTER A. JOHNSTON. 

Subscribed and sworn to before me this 11th dav of Julv, 
1933. 

[notarial seal.] JOHN F. A. BECKER, 

Notary Public , D . C. 

31 Separate Answer of the National Savings and Trust 

Company , a Corporation. 

Filed July 13, 1933. 

**••••# 

This defendant, for answer to said bill of complaint, or 
to so much thereof as it is advised it is necessary for it 
to make answer unto, answering, says: 

1, 2. It is without knowledge as to the matters and things 
set forth in paragraphs 1 and 2 of said bill. 

3. It admits that Walter A. Johnston is a citizen of the 
United States, but says it is advised he is not a resident 
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of the District of Columbia. It is advised that hp is a half 
brother of the defendant Coldwell S. Johnston. 


4. It admits the averments of paragraph 4 of s^id bill. 

5, 6, 7, 8, 9, 10, 11, 12, 13, 14. It is without kno wledge as 
to the matters and things set forth in paragraphs 5 to 14, 
both inclusive, and if the same be material, it demands 
strict proof thereof. 

15. Answering the 15th paragraph of this bill, this de¬ 

fendant admits that on or about the 5th day of April, 1933 
it received in the mail a certified copy of the order appoint¬ 
ing Martin J. Desmoni as Receiver, receipt of was 

acknowledged by it. 

16. It is advised it is not necessary for it to m^ke answer 

to the matters and things set forth in the 16th paragraph 
of said bill. j 

17. Further answering said bill, this defendant says that 
there stands on its books in its banking department an ac¬ 
count numbered 99,469 in the joint names of said Coldwell 
S. Johnston and Annie E. Johnston, as joint ovjners, sub¬ 
ject to withdrawal by either, the balance at death of 

32 either to belong to the survivor, in which account 
there is a credit balance of $109.77, and in which said 
account there is deposited for collection certain notes of 
one John 0. Gheen aggregating $3,000 dated January 31, 
1927, payable three years after date, with interest at 6% 
per annum, payable semi-annually, due under extension 
January 31,1936, secured on part of Lot 648 in Square No. 
2674 in the District of Columbia, interest being endorsed 
on said notes as paid to January 31, 1933. sphere also 
stands on its books a certain account, being account num¬ 
bered S 26516 standing in the joint names of Coldwell S. 
Johnston and Annie E. Johnston, as joint owners^ subject to 
withdrawal by either, the balance at death of eiiher to be¬ 
long to the survivor, in which account there is a credit bal¬ 
ance of $124.95. 

Further answering said paragraph, this defendant says 
that subsequent to the service of the rules to sjiow cause 
heretofore issued herein, it received from said Qoldwell S. 
Johnston a request to turn over the aforesaid mortgage 
notes to his mother or sister, but in view of the service of 
said rules to show cause upon it it did not feel justified in 
so doing, and the same still remain in its possession as 

4—6229a 
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aforesaid. What rights, if any, the mother and sister of 
said Coldwell S. Johnston, or either of them, have in and to 
said mortgage notes, this defendant is without knowledge. 

18. Further answering said bill, this defendant says it 
has no interest whatever in the subject matter of this suit, 
and stands ready and willing to perform whatever the court 
may decree in the premises. 

And having fully answered, it prays to be hence dismissed 
with its reasonable costs. 

NATIONAL SAVINGS AND TRUST 
COMPANY, 

By FRANK STETSON, 

Second Vice-President & Trust Officer. 

MINOR, GATLEY & DRURY, 

By ARTHUR P. DRURY, 

Attorneys for Defendant 

National Savings and Trust Company. 

33 District of Columbia, ss: 

Frank Stetson, being first duly sworn, deposes and says: 
I am Second Vice-President and Trust Officer of the Na¬ 
tional Savings and Trust Company. I have read over the 
foregoing answer by it subscribed and know the contents 
thereof. The facts therein stated are true, as I verily be¬ 
lieve. 

FRANK STETSON. 

Subscribed and sworn to before me this 1st dav of July, 
1933. 

[notarial seal.] HERBERT B. LORD, 

Notary Public , D. C. 

My Commission Expires October 23, 1934. 

Order for Appearance of Absent Defendant. 

Filed July 19,1933. 

******* 

The object of this suit is to sequester the property of 
the defendant Coldwell S. Johnston, located in the District 
of Columbia and to subject the same to the payment of ali¬ 
mony awarded the plaintiff against him in the Supreme 
Court of the County and State of New York, and further, 
to enjoin the said defendant from disposing of his prop¬ 
erty in order to defeat such payment. 
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On motion of the plaintiff, it is this 19" dal” of July, 
1933, ordered that the defendant Coldwell S. Johnston, 
cause his appearance to be entered herein on or before the 
fortieth day, exclusive of Sundays and legal holidays, oc¬ 
curring after the day of the first publication of this order; 

otherwise the cause will be proceeded with as in case 
34 of default. Provided, a copy of this order be pub¬ 
lished once a week for three successive weeks in the 
Washington Law Reporter, and the Washington Post be¬ 
fore said day. 

0. R. LUHRljSFG, 

Justice . 

Affidavit of Mailing. 

Filed August 2, 1933. | 

# * * * * # * 


District of Columbia, ss: 

Benjamin L. Tepper, being first duly sworn on oath ac¬ 
cording to law deposes and says that he is of dounsel for 
plaintiff in the above cause and makes this Affidavit as 
such; that on July 29th, 1933, he caused to be mailed by 
United States mail, postage prepaid, to the defendant 
herein, Coldw’ell S. Johnston, a copy of the advertisement 
published against him as hereto attached, together with a 
copy of the Supplemental Bill herein filed, to his last known 
place of residence, namely, 2201 South Virginia Road, Reno, 
Nevada. Affiant further states that he has further caused 
to be mailed on the same date a copy of said advertisement 
together with a copy of the Supplemental Bill to the ad¬ 
dress set forth in the pleadings herein filed, namely, 1860 
Columbia Road, N. W., in the District of Columbia. 

BENJAMIN L. TEPPER. 

i 


Subscribed and sworn to before me this 2" day of August, 
1933. 

FRANK E. CUNNINGHAM, 

Clerk, 

By H. M. HULL, 

Ass } t Clerk. 

35 Note: The Order of Publication attached hereto 
is the same as the “ Order for Appearance of Absent 
Defendant 77 at page 33 of this transcript. 
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Separate Answer of James C. Wilkes, Trustee. 

Filed August 10,1933. 

• *#•**• 

The defendant, James C. Wilkes, trustee, for answer to 
the supplemental bill of complaint herein exhibited, answers 
and says that he has no personal knowledge of the matters 
and things contained in paragraphs 1 to 17, inclusive, of the 
supplemental bill of complaint herein exhibited, and there¬ 
fore can neither deny nor affirm the same. 

Answering paragraphs 18 and 19, the defendant admits 
the allegations contained therein. 

Having answered the said supplemental bill of complaint, 
the defendant prays to be hence dismissed with his reason¬ 
able costs in this behalf expended. 

JAMES C. WILKES. 

SYME & SYME, 

By CONRAD H. SYME, 

Attys. for Deft. 

\ 0 

District of Columbia, ss: 

James C. Wilkes, trustee, being first duly sworn, says 
that he verily believes the facts stated in the foregoing and 
annexed answer by him subscribed to be true. 

: JAMES C. WILKES. 

36 Subscribed and sworn to before me this 9th day of 

August, 1933. 

[notarial seal.] LENORA DEM A BOWERS, 

Notary Public, D. C. 

Separate Ansiver of Walter A. Johnston, Trustee. 

Filed August 10,1933. 

X 

####### 

The defendant, Walter A. Johnston, trustee, for answer 
to the supplemental bill of complaint herein exhibited, an¬ 
swers and says: 

That he adopts his answer as an individual to the origi¬ 
nal bill filed in the above-entitled cause as his answer to 
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paragraphs 1 to 16 inclusive of the supplemental bill, as 
the allegations in the original and supplemental bills are 
identical. 

He admits the allegations of paragraphs 18 anjd 19 in the 
supplemental bill, and says, as Trustee with James C. 
Wilkes, he has $2206.02 belonging to Coldwell Sj Johnston, 
less attorney’s fee. 

WALTER A. JOHNSTON. 

SYME & SYME, 

By CONRAD H. SYME, 

Attorneys for Walter A. Johnston. 

District of Columbia, ss: 

I, Walter A. Johnston, Trustee, do solemnly swear that 
I have read the aforegoing and annexed answer oy me sub¬ 
scribed, and know the matters and things therein 
37 stated to be true. 

WALTER A. JOHNSTON. 

Subscribed and sworn to before me this 9th (Jay of Au¬ 
gust, A. D. 1933. 

[notarial seal.] LENORA DEM A BOWERS, 

Notary Public, D . C. 

Order. 

Filed August 11, 1933. j 

I 

• * # * * # j # 

The above-entitled cause having come up for hearing 
under Rules to Show Cause issued against Walter A. 
Johnston; Walter A. Johnston, Trustee; National Savings 
and Trust Company; and James C. Wilkes, Trustee, de¬ 
fendants herein, it is by the Court this 11th day of August, 
1933; " j 

Ordered, that the named defendants, Walter A. John¬ 
ston; Walter A. Johnston, Trustee; National Savings and 
Trust Company; and James C. Wilkes, Trustee, be, and 
they are hereby restrained and enjoined from paying over 
or delivering to the defendant herein, Coldwell S. John¬ 
ston, or to anyone for him or in his behalf, any monies or 
funds or property of any character or description that 
they may now have in their possession, pending further 
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order of this Court, conditioned, however, upon the plain¬ 
tiff giving- her undertaking- with proper surety in the penal 
sum of Five Hundred Dollars ($500.00), as security for any 
loss that mav be occasioned to the said defendant, Coldwell 
S. Johnston, and/or to defendants Walter A. Johnston; 
Walter A. Johnston, Trustee; National Savings and Trust 
Company; and James C. Wilkes, Trustee, by virtue 
38 of the improper issuance of this Order; this injunc¬ 
tion however, shall not prevent payment of fees by 
the trustees to their counsel Conrad H. Syme for services 
rendered iri this cause. 

JOSEPH W. COX, 

Justice. 


Second Supplemental Bill. 

Filed August 17, 1933. 

• *####* 

The Bill of Complaint of Clara M. Johnston respectfully 
shows to the Court as follows: 

1. That plaintiff is a citizen of the United States and a 
resident of the City of New York, State of New York, and 
is the lawfully wedded wife of the defendant, Coldwell S. 
Johnston. 

2. The defendant, Coldwell S. Johnston, is a citizen of 
the United States and has a legal residence and domicile 
in the City of New York, State of New York, but is now 
temporarily residing in the Netherlands Apartments, 1860 
Columbia Road, N. W., Washington, D. C. 

3. The defendant, Walter A. Johnston, is a citizen of the 
United States and a resident of the District of Columbia, 
and is a brother to the defendant, Coldwell S. Johnston, 
and is sued both in his individual capacity and in his ca¬ 
pacity as Trustee as will hereinafter more fully appear. 

4. The defendant, National Savings and Trust Company, 
is a banking institution chartered under Act of Congress, 
and doing business in and for the District of Columbia. 

5. The defendant, James C. Wilkes, is a citizen of the 
United States and a resident of the District of Columbia, 
and is sued in his capacity as Trustee as will more fully 
appear hereinafter. 
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39 6. That the defendant, James F. Shea, is a citizen 
of the United States and a resident of th^ District 

of Columbia, and is sued in his capacity as hereinafter 
described. 

7. The plaintiff some time in the month of December, 1932, 

or January 1933, instituted proceedings in divorce against 
the defendant, Col dwell S. Johnston, in the Supreme Court 
of thef County of New York, Borough of Manhattan, State 
of New York, and by Order issued at the special term of 
said Court on the 27th day of January, 1933, a certified 
copy of which said Order is appended hereto under cap¬ 
tion 44 Plaintiff’s Exhibit A” and prayed to be considered 
in connection herewith, the said defendant, Cbldwell S. 
Johnston was required to pay to the plaintiff alimony 
pendente lite at the rate of Three Hundred and fifty Dol¬ 
lars ($350.00) per month, commencing with the 27th day 
of December, 1932, and counsel fees in the sum of Seven 
Hundred and Fifty Dollars ($750.00). | 

8. Thereafter, and at the instance of the defendant, Cold- 
well S. Johnston, through his counsel in the cause instituted 
as stated, an inquiry as to the financial ability <}f this de¬ 
fendant was instituted and referred to one, the honorable 
Robert L. Redfield, Referee in and for the s^id Court, 
and by Order dated the 28th day of February duly entered 
in the stated cause, a certified copy of said Oi^der being- 
appended hereto under caption, 44 Plaintiff’s Exhibit B” 
and prayed to be considered in connection herewi th, a stay 
of the Order first named, namely the Order of January 
27, 1933, was granted pending the determination by the 
Referee of the said defendant’s financial abilitv and the 
submission of the Referee’s findings to the Court. 

9. The said defendant, Coldwell S. Johiiston, was 

40 in the meantime and as per the terms of tjhis Order 
required to pay to the plaintiff on account of ali¬ 
mony the sum of Two Hundred Dollars ($200.00j monthly, 
beginning with the 10th day of January, 1933, anct as other¬ 
wise therein provided. 

10. Subsequently, and during the progress of. the pro¬ 
ceedings before the said Referee, the Honorable Robert L. 
Redfield, and while the two Orders previously named were 
still in force and effect, the said defendant, Coldwell S. 
Johnston, summarily abandoned the proceedings before 
the said Referee and left the jurisdiction of the Supreme 



CLARA M. JOHNSTON VS. C. S. JOHNSTON ET AL. 


OO 

Court of the City and State of New York without giving 
notice thereof, and came on to the District of Columbia, 
so that the said plaintiff was obliged to and did move for 
the vacating of the Order entered into the 28th day of 
February, 1933, as stated, and the said defendant, Cold- 
well S. Johnston, having failed to comply with the terms 
and conditions of the Order entered in said Court the 27th 
day of January, 1933, the said plaintiff did further move 
that the defendant be held in contempt, and by further 
Order duly entered the 25th day of March, 1933, by the 
Honorable Edward J. Glennon, Justice, at a special term 
of the Supreme Court in the Borough of Manhattan, 
County of New York, State of New York, the said defend¬ 
ant, Coldwell S. Johnston, was adjudged to be in contempt 
as having failed to comply with the Order of the Court 
as stated, and was in accordance with the practice of said 
Court fined the amount of Fourteen Hundred Dollars 
($1400.00), to be paid to the plaintiff in default of which 
the said defendant was to be apprehended and detained 
in close custody until he shall have purged himself of con¬ 
tempt by payment of the fine, a certified copy of the said 
Order being apjjended hereto under caption “Plaintiff’s 
Exhibit C” and prayed to be read in connection here¬ 
with. 

41 11. Thereafter, and since the said defendant, 

Coldwell S. Johnston, had left the jurisdiction of the 
New York Court, with the obvious purpose of avoiding ap¬ 
prehension and detention, and in contempt of the proceed¬ 
ings against him, and on application made by the plaintiff 
herein a Receiver, one Martin J. Desmoni, Esq., of 1501 
Broadway, New York City, State of New York, was ap¬ 
pointed by Order of the Honorable Philip J. McCook, Jus¬ 
tice, dated the 4th day of April, 1933, a certified copy of 
said Order being appended hereto under caption, “Plain¬ 
tiff’s Exhibit D” and prayed to be read in connection here¬ 
with, in which said Order the named Receiver was author¬ 
ized to seize and sequester the assets of the said defend¬ 
ant, Coldwell S. Johnston, consisting of the personal prop¬ 
erty of the said defendant, together with the rents and 
profits of his real estate, and to apply the same to the pay¬ 
ment of the sum of Seventeen Hundred and Fifty Dollars 
($1750.00), due from the said defendant, Coldwell S. 
Johnston, at the time of the appointment of the said Re- 



CLARA M. JOHNSTON VS. C. S. JOHNSTON ET |L. 33 

ceiver, and to such further sums as may become due under 
the Order dated the 27th day of January, 1933,! aforesaid, 
and of the subsequent Orders entered. 

12. Thereupon the said Martin J. Desmoni duly quali¬ 
fied as Receiver in the cause named, and did file with the 
Clerk of the New York Court, a bond in the peiial sum of 
One Thousand Dollars ($1,000.00), with sufficient surety 
for the faithful performance of his duties, and did enter 
therein, but he, the said Receiver, failed to find sufficient 
assets for the satisfaction of the fine aforestatecf, either by 
way of personal property or by way of income frbm the real 
estate belonging to the said defendant in and | within the 

jurisdiction of the Supreme Court of tlje State of 
42 New York, and for the City of New York, and 

Borough of Manhattan. 

13. The plaintiff is informed and believes, and therefore 
avers, that the said defendant, Coldwell S. Johnston, did 
remove various, sundry and valuable assets fropi the City 
of New York to the City of Washington, for tihe express 
purpose of evading the Orders entered in the Supreme 
Court of the State of New York as aforestat^d, and the 
plaintiff is further informed and believes, an^ therefore 
avers, that there were sundry assets of the defendant, Cold- 
well S. Johnston, consisting of moneys, stocks, bonds and 
other valuable securities, which were transferred from the 
City of New York to him, the defendant, Coldwell S. John¬ 
ston, and held and deposited in a safety deposit box in the 
vaults of the defendant, National Savings and ]Frust Com¬ 
pany, of Washington, District of Columbia. 

14. The plaintiff is further informed and believes, and 
therefore avers, that the defendant, Coldwell S. Johnston, 
in order to further defeat the legitimate and just claims of 
the plaintiff, and in order to avoid the payment by him of 
the amounts ordered as per Orders duly entered in the 
New York Court as hereinabove stated, did transfer, set 
over and assign to and in favor of his brother* Walter A. 
Johnston, defendant herein, without consideration, vari¬ 
ous, sundry and numerous assets, comprising j certificates 
of stock, bonds, et cetera, and that the said defendant, 
Walter A. Johnston, is now the custodian of [such assets 
for his brother and co-defendant, the said poldwell S. 
Johnston. 
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15. The said plaintiff lias no precise knowledge concern¬ 
ing the amounts and character of the assets bv him, the 

defendant, Coldwell S. Johnston, held, either in his 

43 own name or otherwise, at the National Savings and 
Trust Company, defendant herein, or as to the 

amount, value and character of the assets held by the de¬ 
fendant, Walter A. Johnston, for the defendant, Coldwell 
S. Johnston, and by the former received from the latter 
as hereinbefore stated. 

16. By notice duly forwarded the 6th day of April, 1933, 
to the defendant, Walter A. Johnston, by registered mail, 
the said defendant was advised of the appointment of 
Martin J. Desmoni, Esq., as Receiver of the assets of the 
defendant, Coldwell S. Johnston, in and for New York 
County, and in said notice demand was made upon the said 
defendant, Walter A. Johnston, to make reconveyance of 
any assets to him transferred by his brother and co-defend¬ 
ant, Coldwell S. Johnston, but the said defendant, Walter 
A. Johnston, has failed so to do. 

17. At about the same time, namely, the 6th day of April, 
1933, a certified copy of the Order appointing the said 
Martin J. Desmoni, as Receiver, was served upon the de¬ 
fendant, National Savings and Trust Company, which Com¬ 
pany acknowledged receipt by letter of a copy of said 
Order. 

18. Plaintiff is advised and believes, and therefore avers, 
that the action taken by the defendant, Coldwell S. John¬ 
ston, as hereinabove stated is in direct derogation of her 
rights as determined in the various Orders passed by the 
Supreme Court of the County and State of New York, and 
is in contempt thereof. The plaintiff is further advised 
and believes, and therefore avers, that she is without any 
adequate remedy at law. 

19. The defendants, Walter A. Johnston and James C. 
Wilkes, Trustees, are sued in their capacity as such under 
and by virtue of a certain proceeding instituted in the Su¬ 
preme Court of the District of Columbia, holding an 

44 Equity Court, and being cause No. 54048, wherein 
Annie E. Johnston is the plaintiff, and under and by 

virtue of which said cause, and pursuant to the averments 
and allegations therein contained, the defendant, Coldwell 
S. Johnston, one of the heirs-at-law and next-of-kin of the 
late Horace S. Johnston, deceased husband of the said 
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Annie E. Johnston, is seized and possessed in fee simple 
of a one-eighth undivided interest in said real estate known 
as Lot 814 in Reservation B, the same being premises 109 
6th Street, N. W. j 

20. Plaintiff is advised and believes, and therefore avers, 
that such one-eighth undivided interest as stated in the 
preceding paragraph amounts approximately to IDwo Thou¬ 
sand Dollars ($2,000.00), and that said sum of money is 
about to come into the possession of the said Walter A. 
Johnston and James C. Wilkes, as Trustees, appointed by 
this Honorable Court in said proceeding, namely Equity 
cause No. 54048, and by them to be paid to the said Cold- 
well S. Johnston as being one of the distributees of the pro¬ 
ceeds realized in said proceeding. 

21. The plaintiff is advised and believes, and therefore 
avers, that irreparable loss will be occasioned to her un¬ 
less the said defendants, Walter A. Johnston and James 
C. Wilkes, Trustees, shall be restrained and enjoined pen¬ 
dente lite from paying over or delivering to t|ie said de¬ 
fendant, Coldwell S. Johnston, any sum or sums that may 
come into their possession as Trustees, under and hy virtue 
of the proceeding instituted in the Equity Courf; as named 
hereinabove. 

22. That the said Annie E. Johnston, mother^ of the de¬ 
fendant, Coldwell S. Johnston, departed this life June 12, 
1933, and the plaintiff is informed and believes, and there¬ 
fore avers, that in addition to the real estate de- 

45 scribed hereinbefore and forming the subject matter 
of the Equity suit hereinbefore referred to, namely, 
Equity No. 54048, instituted in the Supreme Cpurt of the 
District of Columbia, she, the said Annie E. Johnston, was 
seized during her lifetime of a life interest in pertain real 
estate with the remainder therein to be vested in the heirs 
of the said Horace S. Johnston, the defendant herein, Cold- 
well S. Johnston, being one of such heirs. Th^ following 
is a description for purposes of assessment and taxation, 
as well as the designation by street and house number, of 
the property so held by the late Annie E. Johnston: 

House Lots 

305 Mo. Avenue Res. “A” Lot 2 

307 u u u u u u 

N. 7 ft. 6 in. of lot 13 S. of lot 
14, Res. “B” 


109 6th St., N. W. 
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House 


Lots 


372 N St., S. W. 
1300 ±y 2 St., S. W. 

1300 “ hall i 

1302 “ St., S. W. 

1304 “ “ “ “ 

1306 “ “ “ “ 

1301 “ store 
1301 “ dwelling 

454 N St., S. W. 
1337 4 y 2 St. S. W. 

1339 “ “ “ “ 

1341 u “ “ “ 

1343 “ “ “ “ 

1345 “ “ “ “ 

1347 “ u u u 

1349 “ “ “ “ 

1351 “ “ “ “ 


Sq. 546—all lot 19 W. y of lot 
20 & 75 ft. in depth of lot 18, 
the whole fronting 75 ft. on N St. 
& 125 ft. on 43^ St. 


Sq. 503 Sub lot 55 

Sq. 503 parts of lots 1 and 2, the 
same being the N. 100 ft. front 
by the width of said lots 1 and 2 


23. The plaintiff is informed and believes, and therefore 
avers, that the said defendant, Coldwell S. Johnston, will 
have a definite interest in the real estate described in the 
preceding paragraph which is at present indeterminate, and 
that upon sale or other disposition to be made of such real 
estate the said defendant will come into possession of sub¬ 
stantial assets resulting therefrom. 

46 24. Under and by virtue of the Last Will and Tes¬ 

tament of the said Annie E. Johnston, the defendant 
Coldwell S. Johnston, and his sister, L. Annella Johnston, 
are named the sole beneficiaries of her estate, and the plain¬ 
tiff is informed and believes, and therefore avers, that the 
said Annie E. Johnston left an estate of sizeable value. 

25. The defendants herein, National Savings and Trust 
Company and James F. Shea, are named as Executors 
under the Will of the said Annie E. Johnston, and have 
duly made application by Petition filed in this Court, the 
same being Administration No. 45340, for letters Testa¬ 
mentary to be issued to them to and for the estate of the 
said Annie E. Johnston. 


Wherefore, the premises considered, the plaintiff prays: 

1. That process issue out of this Honorable Court, di¬ 
rected to the defendants and each of them, requiring them 
to answer the exigencies of this Bill. 
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2. That a Rule to Show Cause be issued against the de¬ 
fendants, requiring them, and each of them, to show cause, 
if any they have, why an Ancillary Receiver should not 
be appointed pendente lite of and for the property belong¬ 
ing to the defendant, Coldwell S. Johnston. 

3. That the property of the said Coldwell S. Johjnston be 
sequestered and applied to the payment of the ambunts as 
determined and ordered by the Supreme Court of the 
County and State of New York. 

4. That the defendants, Walter A. Johnston and the Na¬ 
tional Savings and Trust Company, be required to disclose 
what, if any, assets they now have or may hereafter ac¬ 
quire, belonging to the defendant, Coldwell S. Johnston. 

5. That an injunction pendente lite be issued di- 
47 rected to the defendants, Walter A. Johnston and 
the National Savings and Trust Company, and each 
of them, enjoining them and each of them from conveying 
or disposing of, or attempting to convey or to make disposi¬ 
tion of the assets of the defendant, Coldwell S. Jiohnston, 
now in their possession or which they may hereafter ac¬ 
quire, pending the determination of the issues of tliis cause. 

6. That the defendants, Walter A. Johnston apd James 
C. Wilkes, Trustees, be enjoined and restrained pendente 
lite from paying over or delivering to the defendant, Cold- 
well S. Johnston, any sum or sums that may come into their 
possession by virtue of their Trusteeships in Equity cause 
No. 54048, pending in the Supreme Court of thb District 
of Columbia, and which sum or sums shall come into their 
possession as being due to or in favor of the said Coldwell 
S. Johnston. 

7. That the defendants herein, James F. Shea and Na¬ 
tional Savings and Trust Company, Executors lender the 
Last Will and Testament of Annie E. Johnston, deceased, 
be restrained and enjoined pendente lite from paying over 
to the defendant herein, Coldwell S. Johnston, aqv sum or 
sums by way of legacy, distributive share or otherwise, ac¬ 
cruing or belonging to the said defendant, Coldwell S. John¬ 
ston, under and by virtue of the Last Will and Testament 
of his mother, Annie E. Johnston, deceased, and through 
the administration of her estate. 

8. That the proceeds of such estate as recited in the last 
preceding prayer, ultimately to be paid over tq the said 
Coldwell S. Johnston, be sequestered and applied to the 
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payment of alimony due and owing to the plaintiff herein 
and as determined by the Courts of the State of New York 
as herein recited and set forth. 

9. And for such other and further relief as to this 
48 Honorable Court may seem meet and proper, and as 
the exigencies of the case may require. 

BENJAMIN L. TEPPER, 

Attorney for Plaintiff. 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 

Attorneys for Plaintiff. 

District of Columbia, ss : 

Benjamin L. Tepper, being first duly sworn upon oath ac¬ 
cording to law, deposes and says that he has read the fore¬ 
going Bill by him subscribed as attorney for the plaintiff, 
Clara M. Johnston, and knows the contents thereof; that 
he has been fully advised concerning the averments and al¬ 
legations therein made, and states that those made upon 
his own knowledge are true, and those stated upon informa¬ 
tion and belief he believes to be true. 

i BENJAMIN L. TEPPER, 


Subscribed and sworn to before me this 17 dav of August, 
1933. 


FRANK E. CUNNINGHAM, 

Clerk, 


By R. P. BELEW, 

Asst. Clerk. 


Fiat of Justice 0 ’ Donoghue. 

August 17,1933.—Leave to file granted. 

I DANIEL W. 0’DONOGHUE, 

Justice. 


49 Answer of Defendant James F. Shea. 

Filed September 7, 1933. 
#**#♦*# 

The defendant James F. Shea for answer to the bill of 
complaint in this cause filed against him and others or to so 
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much and such parts thereof as he is advised it is Necessary 
for him to answer, savs: 

i 

1-6. He admits the averments of the first six paragraphs 
of said bill concerning the parties to the cause, their citizen¬ 
ship and residence. 

7-21. He has no knowledge of the matters ajid things 
averred in paragraphs seven to twenty-one inclusive of said 
bill, is not concerned therewith, and therefore neither ad¬ 
mits nor denies the same. 

22-23. He admits that Annie E. Johnston died on June 12, 
1933 and he believes that she had a life interest in the 
properties described in the twenty-second paragraph of 
said bill with remainder to Caldwell S. Johnston and other 
heirs of Horace S. Johnston as set forth in the twentv-third 
paragraph of said bill. 

24. He admits that under the last will and testament of 
said Annie E. Johnston, L. Annella Johnston an<^ Caldwell 
S. Johnston are the principal beneficiaries; that the Na¬ 
tional Savings and Trust Company and this defendant are 


named as executors of said last will and testament; that 
they have petitioned for the probate thereof and for letters 
testamentary, and said petition is now pending. 

Having fully answered this defendant prays to be hence 
dismissed with costs. 

JAMES F. feHEA. 


H. W. SOHON, 


Attorney for Defendant. 

50 District of Columbia, ss: 

I solemnly swear that I have read the foregoing answer 
subscribed by me and know the contents thereof; that the 
matters therein stated upon personal knowledge are true, 
and those stated upon information and belief I believe to be 


true. 

JAMES F. SHEA. 


Subscribed and sworn to before me this 7th daV of Sep¬ 
tember, 1933. 

[notarial seal.] MARTIN A. COC^K, 

Notary Public j, D. C . 
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Proof of Publication in the Washington Law Reporter. 

Filed October 18, 1933. 
**#*### 

Affidavit. 

District of Columbia, To Wit: 

Personally appeared before me, a Notary Public in and 
for the said District, Frank B. Crown, who being' duly 
sworn according to law, on oath says he is the Manager of 
“The Law Reporter Printing Company,” publisher of “The 
Washington Law Reporter,” a weekly newspaper printed 
and published in the District aforesaid, and that the ad¬ 
vertisement of which the annexed is a true copy was pub¬ 
lished in the regular editions of said weekly newspaper 3 
times, on the following dates: Julv 21, 28, Aug. 4, 
51 1933. 

FRANK B. CROWN, 

General Manager. 

Sworn to and subscribed before me Aug. 7, 1933. 
[notarial seal.] COSTANZO CERIMELE, 

Notary Public , District of Columbia. 

Note. —The Copy of Notice attached hereto is the same 
as the “Order for Appearance of Absent Defendant” at 
page 33 of this transcript. 

Proof of Publication in The Washington Post. 

Filed October 18, 1933. 

• * • » * # # 

Affidavit. 

District of Columbia, To Wit: 

Personally appeared before me, a Notary Public in and 
for the said District, C. C. Boysen, well known to me to 
be Assistant Treasurer of The Washington Post Publishing 
Company, publisher of The Washington Post, a daily news¬ 
paper printed and published in the City of Washington and 
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the District aforesaid, and made oath in due form of law 
that the annexed notice was published in said daily news¬ 
paper at the times mentioned in the Certificate opposite 
hereto. 


Witness my hand and official seal this 4th day of 
52 August, 1933. 

[notarial seal.] G. STEWART PHILLIPS, 

Notary Public, D. C. 


Note.— The Copy of Notice attached hereto is the same as 
the 44 Order for Appearance of Absent Defendant” at page 
33 of this transcript. 


I hereby certify that the foregoing Legal Notice was 
printed and published in The Washington Post, a daily 
newspaper, upon the following dates: July 20, 27, August 
3, 1933. 

C. C. BOY^EN, 
Assistant Treasurer . 


Decree pro Confesso . 

Filed October 19, 1933. ! 

• * * • # * i • 

It appearing to the Court that an Order of publication 
against the defendant, Coldwell S. Johnston, was had on 
the 19th day of July, 1933, and that pursuant thereto pub¬ 
lication was duly had in The Washington Post, 4 newspaper 
in daily circulation in the District of Columbia, and in the 
Washington Law Reporter, as is certified by prbofs of pub¬ 
lication filed herein; and it appearing further fey the Affi¬ 
davit of Benjamin L. Tepper, one of the attorneys for plain¬ 
tiff in this cause that a copy of the said publication, together 
with a copy of the Supplemental Bill herein filed, was 
53 mailed to the said defendant, Coldwell $. Johnston, 
on July 29,1933, to his last known place cff residence, 
namely, 2201 South Virginia Road, Reno, Nevada, as well 
as to the address set forth in the original Bill of Complaint 
filed herein, namely, 1860 Columbia Road, N.| W., in the 
District of Columbia; and it appearing further that the said 
defendant, Coldwell S. Johnston has made no ahswer to the 
said Supplemental Bill of Complaint, and hasl not caused 
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his appearance to be entered herein, it is by the Court this 
19th day of October, 1933; 

Ordered, adjudged and decreed, that the averments and 
allegations set forth in said Supplemental Bill of Com¬ 
plaint insofar as they may concern the said defendant, 
Coldwell S. Johnston, be, and the same are hereby taken 
as confessed by him. 

F. D. LETTS, 

Justice. 

Motion for Appointment of Ancillary Receiver. 

Filed November 2, 1933. 

**##*## 

Now comes the plaintiff in the above cause, and by and 
through her counsel moves the Court that an Ancillary 
Receiver be appointed in this cause to take over the estate 
and assets located in the District of Columbia, of the de¬ 
fendant, Coldwell S. Johnston, and make disposition of the 
same as may be directed bv this Honorable Court. 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 
Attorneys for Plaintiff. 

54 Motion. 

Filed November 7, 1933. 

******* 

Comes now here the defendant, Coldwell S. Johnston, by 
his attorneys Conrad H. Syme and Walter A. Johnston, 
and appearing specially for the purposes of this motion 
and for no other purpose, moves the Court to vacate and 
set aside the order of publication against him issued by 
this Court on the 19th day of July, 1933, and to vacate and 
set aside the decree pro confesso entered against him in 
this Court on the 19th day of October, 1933, on the ground 
that the above entitled action is an action in personam and 
that this Court was without jurisdiction to enter said order 
of publication and without jurisdiction to enter said decree 
pro confesso upon said order of publication. 

CONRAD H. SYME, 

W. A. JOHNSTON, 

Attorneys for Defendant 

Coldwell S. Johnston. 
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Motion to Reconsider Motion for Appointment of Ancillary 

Receiver and for the Vacating of Order for Publication. 

Filed January 2, 1934. 

# * # # # # # 

. 

Now comes the plaintiff in the above cause and respect¬ 
fully moves the Court for reconsideration of the [Motion for 
the appointment of an Ancillary Receiver and ^)f the Mo¬ 
tion filed by the defendant, Coldwell S. Johnstbn, for the 
vacating of the Order of Publication taken against him in 
this cause. 

CHAS. S. BAKEfe, 

BENJ. L. TEPPER, 
Attorneys for Plaintiff. 

55 Order. 

Filed January 25, 1934. j 

* # # # # # j # 

This cause came on to be heard upon the motion of the 
plaintiff that an ancillary receiver be appointed herein to 
take over the estate and assets located in the [District of 
Columbia of the defendant, Coldwell S. Johnsto^i, and also 
upon the motion of the defendant, Coldwell SJ Johnston, 
appearing specially for that purpose only, to Vacate and 
set aside the order of publication against him issued by 
this Court on the 19th day of July, 1933, and to vacate and 
set aside the decree pro confesso entered agaihst him in 
this Court on the 19th day of October, 1933; and said mo¬ 
tions were argued by counsel. 

Whereupon, upon consideration thereof, it is by the 
Court this 24th day of January, 1934; 

Ordered that the motion of the plaintiff for tljie appoint¬ 
ment of an ancillary receiver be and the sam^ is hereby 
denied, and the motion of the defendant to vacate and set 
aside the order of publication against him herein issued 
on the 19th day of July, 1933, and the decree pfo confesso 
entered against him on the 19th day of October, 1933, be 
and the same is hereby granted, and said order of publica- 
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tion and said decree pro confesso be and the same are 
hereby vacated and set aside. 

i F. DICKINSON LETTS, 

Justice. 

From this order the plaintiff hereby notes an appeal to 
the Court of Appeals and bond is hereby fixed at $50.00 
cash or $100.00 bond. 

Noted in open Court. 

F. DICKINSON LETTS, 

Justice. 

56 Memoranda. 

February 14, 1934.—$50 deposited in lieu of bond on 
appeal. 

April 30,1934.—Time to file transcript of record in Court 
of Appeals extended to and including May 24, 1934. 

Assignment of Errors. 

Filed May 15, 1934. 

*###*** 

1 . The Court erred in vacating the Decree Pro Confesso. 

2. The Court erred in quashing the Order of Publication. 

3. The Court erred in denying the Motion of the plaintiff 
for the appointment of an Ancillary Receiver. 

4. The Court erred in denying the Motion of the plaintiff 
for the Sequestration of the assets of the defendant, Cold- 
well S. Johnston. 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 
Attorneys for Plaintiff. 

57 Designation of Record. 

Filed February 28,1934. 

• ••••#• 

Now comes the plaintiff herein, Clara M. Johnston, the 
appellant in the above-entitled cause, and designates the 
parts of the record which she desires to have included in 
the transcript, said parts being considered sufficient for the 
determination of the questions raised on appeal, namely: 
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1. Bill of Complaint filed May 23, 1933. 

2. Rule to Show Cause, filed May 23, 1933. 

3. Motion to Dismiss Bill and Rule to Show Cause filed 
June 2, 1933. 

4. Spa. ad test, and Return of Marshal as to defendant, 
Coldwell S. Johnston, 4 ‘not to be found” filed June 14,1933. 

5. Memorandum (Judge Proctor) filed June &8, 1933. 

6. Memorandum Opinion of Judge Proctor filed June 28, 
1933. 

7. Order—Judge Proctor filed June 29, 1933. 

8. Answer of defendant, Walter A. Johnston, filed July 
12, 1933. 

9. Separate answer of defendant, National Savings and 
Trust Company filed July 13, 1933. 

10. Order of Publication filed July 19, 1933. 

11. Affidavit of Mailing filed August 2, 1933. 

12. Copy of Publication filed August 2, 1933. 

13. Separate Answer of James C. Wilkes, Trustee, filed 
August 10, 1933. 

14. Separate Answer of Walter A. Johnston, 
filed August 10, 1933. 

15. Order—Judge Cox, filed August 11. 

58 16. Second Supplemental Bill filed August 17, 

1933. 

17. Answer of defendant, James F. Shea, filed Septem¬ 
ber 7, 1933. 

18. Proofs of Publication filed October 18, 19$3. 

19. Decree Pro Confesso, filed Oct. 19,1933. 

20. Motion for Appointment of Ancillary Receiver filed 
November 2,1933. 

21. Motion filed November 7, 1933. 

22. Motion for Reconsideration filed January 2, 1934. 

23. Order—Justice Letts, filed January 25, 1934. 

24. Copy of this Designation. 

CHAS. S. BAKER, 

BENJ. L. TEPllER, 
Attorneys for Plaintiff, Appellant . 

Februarv 28, 1934. 

Receipt of copy of the above designation acknowledged 
this 28 day of February, 1934. , 

CONRAD H. SYME,j 
Attorney for Appellee, 

Coldwell S. Johnston . 


Trustee, 


1933. 
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59 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 58, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein tiled, copy of which is made part of this 
transcript, in cause No. 55722 in Equity, wherein Clara M. 
Johnston is Plaintiff and Coldwell S. Johnston et al. are 
Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of May, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6229. Clara M. Johnston, appellant, vs. Coldwell S. 
Johnston, Walter A. Johnston, and National Savings & 
Trust Company, a body corporate; James C. Wilkes and 
Walter A. Johnston, trustees. Court of Appeals, District 
of Columbia. Filed May 19, 1934. Henry W. Hodges, 
Clerk. 
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IN THE 


U. S. Court of Appeals for the 
District of Columbia 

APRIL TERM, 1934 

No. 6229 

— 

CLARA M. JOHNSTON, APPELLANT, 

vs. 

i 

COLDWELL S. JOHNSTON, WALTER A, JOHN¬ 
STON, AND NATIONAL SAVINGS & TRUST 
COMPANY, A BODY CORPORATE; JAMES 
C. WILKES AND WALTER A. JOIIiNSTON, 
TRUSTEES, APPELLEES. 

Appeal from an Order of the Supreme Court Vacat¬ 
ing an Order of Publication and a Decree Pro Con- 
fesso and denying a motion for the appointment of 
an Ancillary Receiver. 

BRIEF ON BEHALF OF APPELLANT 
Statement of Facts 

i 

The appellant brought an action for separation 
against the appellee, Coldwell S. Johnston, in the 
Courts of New York. The action was beguit by per¬ 
sonal service in the State of New York on the appellee, 
Coldwell S. Johnston, as shown by the certified records 
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offered (R-7, “Plaintiff’s Exhibit A”). A motion was 
made for an allowance of alimony (R-S). The appel¬ 
lee, Coldwell S. Johnston, appeared upon the motion, 
was represented by counsel, and filed a series of affi¬ 
davits and exhibits (R-8). 

Alimony was fixed at Three Hundred and Fifty 
($350.00) Dollars per month (R-8). The appellee, 
Coldwell S. Johnston, then appealed to the New York 
Courts for a reduction of alimony and asked for a 
reference on the question of his financial ability (R-10). 
His application was conditionally granted (R-ll). 
While the reference was in progress the appellee, Cold- 
well S. Johnston, fled from the jurisdiction of the New 
York Courts to the District of Columbia (R-31, Para¬ 
graph 10 of Supplemental Bill) and brought moneys, 
stocks, bonds, and other valuable securities into the 
District of Columbia, some of which were deposited 
in a safe deposit box in the vaults of the defendant, 
National Savings and Trust Company (R-33, Para¬ 
graph 13 of Supplemental Bill, and R-5, Paragraph 

11 of original bill), and others, including certificates 
of stock, he assigned and transferred to the defendant, 
Walter A. Johnston, without consideration and for the 
purpose of defeating the appellant’s rights (R-33, 
Paragraph 14 of Supplemental Bill, R-5, Paragraph 

12 of original bill). 

The defendant, Walter A. Johnston, did not deny 
this allegation but pleaded the rule of confidential com¬ 
munications and asserted a lien on the property in 
his possession for legal services (R-22, Paragraph 12, 
and R-28). He also admits that he had notice of the 
proceedings in New York and was served with a notice 
of the appointment of the Receiver and a demand for 
the reconveyance to said Receiver of property de¬ 
livered or conveved to said Walter A. Johnston bv 

•f * 
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the appellee, Coldwell S. Johnston (R-5, Paragraph 
14 of original Bill, and R-22, Paragraph 14 of Answer). 
The defendant, National Savings and Trust Company, 
also admits it had notice (R-25, Paragraph 15 of 
Answer). 

The New York Courts found the appellee, (poldwell 
S. Johnston, guilty of contempt and fined hiija Four¬ 
teen Hundred ($1400.00) Dollars, the amount of ali¬ 
mony then due (R-14). The New York Courts, prior 
to the removal of the assets from New York, appointed 
a receiver of all of the property of the appellee, Cold- 
well S. Johnston, and sequestered his propertyj (R-15). 
The New York Courts thereafter entered a judgment 
in favor of the appellant and against the qppellee, 
Coldwell S. Johnston, in the sum of Two Thousand 
Two Hundred Eight Dollars and Nineteen Cents 
($2208.19), representing alimony accrued to date of 
judgment. (A copy of this judgment was not printed 
in the record but a certified copy will be hande^l to the 
Court upon the argument). 

The appellant alleges further in her Bill <^f Com¬ 
plaint that the appellee, Coldwell S. Johnstfon, has 
certain rights in real property situated in the (District 
of Columbia of which the defendants, Walter A. John¬ 
ston and James C. Wilkes, are trustees (R-34, Para¬ 
graph 19 of Supplemental Bill). This is ^dmitted 
(R-28, top of page). The appellant also avers that 
the appellee, Coldwell S. Johnston, has rights in cer¬ 
tain other real estate situated in the District of Co¬ 
lumbia which is specifically enumerated in tte Sup¬ 
plemental Bill. This right arises by virtue of the Last 
Will and Testament of Annie E. Johnston, wljich was 
admitted to probate by the Probate branch of the Su¬ 
preme Court of the District of Columbia. The de¬ 
fendants, National Savings and Trust Company and 
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James F. Shea, admit being the Executors named in 
said Last Will, and that they have qualified, and that 
appellee, Coldwell S. Johnston, has an interest in the 
land as alleged (R-35 and 36, R-39, Paragraphs marked 
22, 23 and 24 of Answer). 

’The appellant brought this action in the District 
of Columbia asking (1) that an Ancillary Receiver be 
appointed pendente lite, (2) that the property of the 
appellee, Coldwell S. Johnston, in the District of Co¬ 
lumbia, be sequestered, (3) that discovery be had 
against the defendants, Walter A. Johnston and Na¬ 
tional Savings and Trust Company, for assets of the 
appellee, Coldwell S. Johnston, in their possession, 
(4) for an injunction, (5) for such other and further 
relief as to the Court might seem just. 

Personal service was obtained upon all of the ap- 
I)ellees except Coldwell S. Johnston. The appellee, 
Walter A. Johnston, appeared and moved to dismiss 
the Bill on the grounds (1) that the Supreme Court 
had no jurisdiction; (2) that appellant had an ade¬ 
quate remedy at law; (3) that the verification of the 
Bill was defective (R-1S). This motion came on and 
was heard by Justice James M. Proctor and was over¬ 
ruled (R-20). The learned Justice stated in his memo¬ 
randum opinion (R-20): “The Bill states a good case 
in equity.” 

The appellant secured service upon the appellee, 
Coldwell S. Johnston, by publication upon an order 
entered by Mr. Justice Luhring, and duly published 
(R-27, 40, 41). The appellee, Coldwell S. Johnston, 
did not appear or answer and a decree pro confesso 
was entered by Mr. Justice Letts (R-41) after an Affi¬ 
davit of mailing was filed (R-27). The appellant then 
moved for the appointment of an Ancillary Receiver 
<B-42). 
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The appellee, Coldwell S. Johnston, then appeared 
specially and moved to set aside the decree pro con- 
fesso “on the ground that the above entitled action 
is an action in personam and that this Court w^is with¬ 
out jurisdiction to enter said order of publication and 
without jurisdiction to enter said decree pro confesso 
upon said order of publication’’ (R-42). 

The motions were heard together. The appel¬ 
lant’s motion for the appointment of an Ancillary 
Receiver was denied and the appellee, Coldwell S. 
Johnston’s, motion to vacate the order of publication 
and decree pro confesso was granted, without written 
opinion. A Motion to reconsider such action) (R-42) 
was thereupon made, which Motion was denied, again 
without written opinion, and an Order (R-^3) was 
filed on January 25, 1934, in conformity with ^uch ac¬ 
tion, from which Order an appeal to this Court was 
noted in open Court (R-44). Prior to the perfection 
of this appeal, the appellant out of an abundance of 
caution made application to this Court through Peti¬ 
tion for the allowance of a special appeal, and the ac¬ 
tion taken thereon was to the effect that the whole 
matter be allowed to come up on the general! appeal. 
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ARGUMENT 

In the Court below the appellees, Coldwell S. John¬ 
ston and Walter A. Johnston, through their counsel, 
contended that in order that the husband appellee, 
Coldwell S. Johnston, may properly be in Court, per¬ 
sonal service of process must be obtained upon him, 
and that the action instituted by the appellant against 
him was essentially one in personam and not in rem. 
The sole authority relied upon for the establishment of 
that contention and in opposition to the motion of the 
plaintiff below, appellant herein, for the appointment 
of an Ancillary Receiver, which single authority was 
further relied upon by said appellee, Coldwell S. John¬ 
ston, appearing specially, in support of his Motion 
for the quashing of the Order for his appearance and 
for the vacating of the Decree Pro Confesso taken 
against him, is the case of Bliss v. Bliss, reported in 
GO App. D. C. at page *237. Counsel for Appellant, 
therefore, believe it pertinent to direct attention to 
several salient features in that case, and to point out 
the marked differences that exist between the facts of 
that case and the one at Bar. 

In the Bliss case the plaintiff, Ruth Clark Bliss, sued 
her former husband for maintenance some eight years 
after she herself had gone to Reno, Nevada, and had 
there obtained a decree of divorce against him. At 
the time Mrs. Bliss went to Reno to obtain her divorce, 
both she and her husband were residents of the Dis¬ 
trict of Columbia. Eight years subsequent thereto 
when she brought her action for maintenance and sup¬ 
port, against her former husband, the latter was a 
non-resident of the District of Columbia, and was re¬ 
siding in the State of Florida, but had property located 
in the District of Columbia. In her action the former 
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wife further attempted to have the Nevada decree of 
divorce set aside on the theory that her husband had 
coerced her into procuring the same. 

The Court of Appeals held that a suit of this char¬ 
acter, namely, to set aside a prior decree of divorce 
and for maintenance and support against her former 
husband was one in personam and not in rem, and one 
which required personal service. The following is a 
pertinent portion of the opinion (Page 239): 

Plaintiff is not now the wife of the defendant, 
and is not entitled in her present state to invoke 
the provisions of section 70, supra. She j was di¬ 
vorced by her own act ten years ago in a court 
wdiich presumably had jurisdiction of the parties 
and of the suit. It is true she sets outj in her 
present bill that the divorce was procure^ at the 
demand of her husband, and as a resulj of his 
coercion, but, as long as the condition brought by 
her own act continues, she cannot claim tp be the 
wife of the defendant, or entitled to any marital 
rights as such, or that the marriage relation which 
ceased ten years ago wfill constitute a res for juris¬ 
dictional purposes. When she shall have estab¬ 
lished the invalidity of her divorce, it will then be 
time enough to invoke the statute providing main¬ 
tenance and support for a deserted wife. 

In the instant case, however, it must be remembered 
that the Appellant sued the Appellee husband for sepa¬ 
ration and for alimony in the Courts of the (Jity and 
State of New York, and there obtained a valid decree 
of alimony pendente lite. The Appellee husband, hav¬ 
ing failed to comply with the Order of the N^w York 
Court for the payment of such alimony, that Court 
duly entered a fine against him in favor of the Ap¬ 
pellant for the amount due in arrears of alimqny. The 
Appellee, Coldwell S. Johnston, fled the New York 
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jurisdiction and carried much, if not all, of his prop¬ 
erty awav with him and brought it into the District 
of Columbia. Thereupon, the appellant brought an 
action in this jurisdiction seeking the appointment of 
a sequestrator and of a Receiver of the assets of the 
appellee, Cold well S. Johnston, located in the Dis¬ 
trict of Columbia. 

The attention of the Court below was directed to 
the case of Thompson v. Tanner, reported in 53 App. 
D. C. at page 3 (cited in the Bliss case supra) wherein 
in tlie opinion, at page 8, the Court stated as follows: 

The jurisdiction thus acquired over the prop¬ 
erty of the defendant arises from the peculiar 
status of the parties. It is the marriage status 
which constitutes the res, making a divorce pro¬ 
ceeding one in rem, and not an action in personam. 
An order to sequestrate property of the absent 
defendant, within the immediate jurisdiction of 
the court, is quasi in rem, issued to satisfy a per¬ 
sonal claim on specific property. Thus the court 
acquires jurisdiction to render a judgment es¬ 
sentially in rem affecting such property, notwith¬ 
standing the absence of the owner from the state, 
and the impropriety of rendering a personal judg¬ 
ment against him. The judgment is not effective 
against the world, but only the interest of the de¬ 
fendant in the property. (Italics supplied) 

Also, Section 105 of the Code (1924) of Law of 
the District of Columbia, Title 24 Section 378 of the 
1929 Code, was quoted in support of the position of 
appellant, which section reads as follows: 


Publication may be substituted for personal 
service of process upon any defendant who can¬ 
not be found and who is shown bv affidavit to be 

V 

a nonresident, * * * in all actions at law and in 
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equity which have for their immediate object the 
enforcement or establishment of any lawful right, 
claim, or demand to or against any real or per¬ 
sonal property within the jurisdiction of the 
court. 

Furthermore, the attention of the Court beiow was 
directed to that pertinent portion of Section 975 of 
the District of Columbia (1924) Code, Title |.4, Sec¬ 
tion 70 of the 1929 Code, which reads as follows: 

The Court may also enjoin any disposition of 
the husband’s property to avoid the collection of 
said allowances, and may, in case of the husband’s 
failure or refusal to pay such alimony and suit 
money, sequestrate his property and aplply the 
income thereof to such objects. 


Counsel for the appellee, Col dwell S. Johnston, fur¬ 
ther contended in the Court below that the appellant 
has an adequate remedy at law, which contention was 
set out in the Motion of the appellee, Walter A. John¬ 
ston, to dismiss the Bill of Complaint (B-19), and ac¬ 
cordingly should properly have proceeded at law and 
not in equity. In refutation of that theory, counsel 
for the appellant directed to the attenton of the Court 
the case of Davis v. Davis , reported in 29 App. D. C. 
at page 258, in which the Court at page 263 of the 
opinion held as follows: 


It is true that in many jurisdictions 4 decree 
ordering the payment of a specific sum as Alimony 
is not regarded as an absolute debt in the strict 
sense that it can only be enforced by execution, 
as in the case of ordinary decrees or judgments 
for money. In this jurisdiction, it is regarded as 
\an order to pay money out of funds or property 
in the hands of the husband; and not as \m ordi- 
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nary decree for money due by way of debt . 
(Italics supplied.) 

The DaVis case supra, quoting the opinion of Barber 
v. Barber, reported in 21 Howard 582, 16 L. Ed. 226, 
stated further in the opinion as follows: 

Being still the wife of the defendant she could 
not maintain an action against him at law } though 
she could acquire a different domicile and was, 
therefore, compelled to sue in equity , as she did 
through her next friend. (Italics supplied.) 

It is inconceivable that the position of the principal 
appellees, namely, Coldwell S. Johnston and his bro¬ 
ther, Walter A. Johnston, is to the effect that the ap¬ 
pellant is without remedy in the Courts of the District 
of Columbia. But it would almost seem that that is 
exactly their position, for the reason that assuming 
the contention of these appellees is correct, and that 
the appellant should proceed at law and not in equity, 
then the appellee, Coldwell S. Johnston, being admit¬ 
tedly a non-resident of the District of Columbia, his 
wife would, in that contingency, have to proceed 
against him under and by virtue of Section 445 of the 
Code of Law (1924) of the District of Columbia, 
(Title 24, Section 121 of the 1929 Code), that is to say, 
by way of attachment before judgment. Such a pro¬ 
cedure would entail innumerable actions based upon 
the accrual of each month’s alimony as awarded her 
by the Courts in New York. 

In the Court below appellant’s counsel urged that 
if no other reason existed for the bringing of the ac¬ 
tion of appellant in equity than the avoidance of a mul¬ 
tiplicity of actions, certainly that rule of equity pro¬ 
cedure would entitle the plaintiff to bring her cause 



11 


in the manner she did, namely, on the equity side of 
the Court, for, if the matter were otherwise, $he, the 
appellant, would manifestly be obliged to bring suit 
against her husband continuously with each inonth’s 
accrual of alimony. In support of this contention 
counsel cited the case of Camp v. Boyd , reported in 
229 U. S. at page 530, 41 W. L. R. at page 510, 57 L. 
Ed. page 1317, in which case the Supreme Qourt of 
the United States laid down the dictum that it is the 
duty of a Court of equity to prevent a multiplicity of 
suits, and to this end if obliged to take cognizance of 
a cause for any purpose will ordinarily retain it for 
all purposes even though this requires it to determine 
purely legal rights that otherwise would not be within 
the range of its authority. 

It is respectfully urged that the lower Court has 
equitable jurisdiction in rem in the instant ca^e. The 
Bill of Complaint alleges that the appellee, Coldwell 
S. Johnston, after the appointment of a Receiver by 
the New York Courts, in order to defeat the just 
claims of the appellant, took certain of his assets out 
of the New York jurisdiction and transferred them 
without consideration to the appellee, Walter -Jy John¬ 
ston, who is now their custodian (R-33, Paragraph 
14). It is further alleged that the said Receiver act¬ 
ing in the appellant’s behalf demanded a reconveyance 
of these assets (R-34, Paragraph 16). The appellant 
also alleges that she has no precise knowledge as to 
the amounts and character of these assets (R-^4, Para¬ 
graph 15) and asks discovery (R-37, Paragraph 4). 

The answer of the appellees, Walter A. Johnston, 
does not deny these allegations, but first he evades 
them, and then impliedly admits them, by asserting 
that he has a lien upon the assets in his possession 
(R-22, Paragraph 12). Hiis answer merely quibbles 
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over the date when he received notice and demand 
from the Receiver (R-22, Paragraph 14). At no 
place does the appellee, Walter A. Johnston, deny the 
custody of the assets. This is the jurisdictional point. 

The Rill of Complaint alleges that the appellee, 
Coldwell S. Johnston, removed assets from New 
York and deposited them in a safe deposit box 
in the vaults of the appellee, National Savings and 
Trust Company (R-33, Paragraph 13). The appellee, 
National Savings and Trust Company, admits that 
it has money on deposit in the names of the appellee, 
Coldwell S. Johnston, and another, plus a note for 
$3,000, over which the appellee, Coldwell S. Johnston, 
has since the commencement of the suit below sought 
to exercise dominion (R-25, Paragraph 17). It 
admits receiving notice from the New York Receiver 
(R-24, Paragraph 15). Thus, we have a further dis¬ 
closure of assets located in the District of Columbia 
in which the appellee, Coldwell S. Johnston, is ad¬ 
mitted to have an interest. 

The Bill alleges further that the appellees, James 
C. Wilkes and Walter A. Johnston, are Trustees with 
respect to certain interests in real property situated 
in the District of Columbia, which interests have been 
administered in equity proceedings in the Supreme 
Court of the District of Columbia, and in which the 
appellee, Coldwell S. Johnston, has an interest (R-34, 
Paragraph 17). This is admitted (R-28). Again we 
have the administration of an interest vested in the 
appellee, Coldwell S. Johnston, in real property situ¬ 
ated in the District of Columbia. 

The Bill of Complaint alleges that the appellees, 
National Savings and Trust Company and James F. 
Shea, are Executors of the estate of Annie E. John¬ 
ston, deceased, now being administered in the Dis- 
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trict of Columbia, and that the appellee, Coldjwell S. 
Johnston, has an interest therein (R-36, Paragraph 
24). This is admitted (R-39, Paragraphs 22, 23 and 
24). It is directly admitted that this estate comprises 
the real estate situated in this jurisdiction aiid that 
the appellee, Coldwell S. Johnston, has an interest 
therein (R-35, Paragraph 22 where the property is 
enumerated; R-39, Paragraphs 22, 23, where the ad¬ 
mission is found). 

There is, therefore, admittedly property located in 
the District of Columbia in which the appellee, Cold- 
well S. Johnston, has an interest. The Stipreme 
Court of the District of Columbia has jurisdiction over 
such property and the right to determine the title 
thereto and to declare interests therein. The juris¬ 
diction of equity in rem over property within it's juris¬ 
dictional confines is declared by Statute (D. Cj. Code, 
Title 24, Section 378), and is well established by Court 
decision ( Freeman v. Alder son, 119 U. S. 185, 187). 

But we have one further point here. The record 
shows that the Court below issued an injunction (R-29, 
Order of Mr. Justice Cox). The effect of such an in¬ 
junction in giving jurisdiction in the case identical with 
the facts of the case at bar was pointed out by the 
U. S. Supreme Court in Pennington v. Fourth Na¬ 
tional Bank of Cincinnati, Ohio, 243 U. S. 269, |at page 
272. 

The Bill of Complaint alleges a fraudulent transfer 
of property within this District after notice to the 
transferee. The jurisdiction of equity over iraud is 
well established in Tyler v. Savage, 143 U.| S. 79; 
Sunderland v. Kilhourn, 3 Mackey 507. 

The Bill of Complaint asks for discovery, ^vhich is 
a peculiar field of equity jurisdiction, and the allega- 


l 
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tions of the Bill sufficiently show the necessity of dis¬ 
covery with respect to the transactions between the 
appellees, Cold well S. Johnston and Walter A. John¬ 
ston, and the appellee, National Savings and Trust 
Company. The Bill alleges as to both of the two lat¬ 
ter appellees that they received property with notice 
that title to the same had been vested by the New 
York Courts in a Receiver therein appointed, and that 
such property had been purposely removed to the Dis¬ 
trict of Columbia to defeat and defraud the appellant 
of rights granted to her in New York Courts. 

The Bill and Answer show that the appellee, Cold- 
well S. Johnston, has created for purposes of confu¬ 
sion conflicting rights in property; for example, in 
the securities deposited with the appellee, Walter A. 
Johnston, who asserts a lien upon the same; and the 
accounts on deposit with the appellee, National Sav¬ 
ings and Trust Company, in joint names, namely, 
Coldwell S. Johnston and Annie E. Johnston, together 
with the Gheen note which the appellee, National Sav¬ 
ings and Trust Company, by its Answer shows that 
Coldwell S. Johnston has sought since the commence¬ 
ment of the action below to have turned over to his 
sister. These are all matters that can best be deter¬ 
mined with the most dispatch through the appointment 
of an Ancillary Receiver. Such Ancillary Receiver 
would take title to the assets of the appellee, Coldwell 
S. Johnston, and would be in a position to assert and 
pursue such title against the other parties making 
claim to it. The appointment of the Receiver is es¬ 
sential and necessary to the protection of the appel¬ 
lant’s rights in the property. It is necessary to have 
someone with a legal right to assert title and defend 
such title in order that ultimate title to the property 
may be established and decreed by the Court. The 
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appellee, Coldwell S. Johnston, has defaulted in the 
New York jurisdiction, and is seeking in thid juris¬ 
diction to confuse the ownership of property ancll avoid 
the process of our Courts. He appears only wlpLen the 
hand of justice attempts to reach him. 

Since equity has jurisdiction it will retain jurisdic¬ 
tion for all purposes ( Biscayne Trust Company v. 
American Security and Trust Company, 57 App. D. C. 
251). 

It now becomes necessary to consider the Barber 
case ( Barber v. Barber, supra) and to compare it with 
the one at bar. There as here an award of alimony 
was made in favor of the wife in the Courts of New 
York wdiereupon the husband fled the jurisdiction, tak¬ 
ing up his residence in Wisconsin. The wife brought 
an action in equity 'in the Federal District Court 
against the husband based on the judgment of the New 
York Court. The Court in its opinion sneaking 
through Mr. Justice Wayne stated as follows:! 

° h 

i 

(1) There are also exceptions in equity^ which 
are wholly unknown at law. Thus, if a ijiarried 
woman claims some right in opposition to the 
rights claimed by the husband, and it becomes 
proper to vindicate her rights against hpr hus¬ 
band, she cannot maintain a suit against him at 
law; but in equity she may do so, and against all 
others who may be proper or necessary parties. 

And farther in the opinion as follows: 

(2) There is, too, another ground of jurisdic¬ 
tion in equity, just as certainly established as that 
is of which we have just spoken. It comprehends 
the case before us. It is, that courts of equity 
will interfere to compel the payment of alimony 
which has been decreed to a wife by the ecclesi¬ 
astical court in England. 
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'Such a jurisdiction is ancient there, and the 
principal reason for its exercise is equally appli¬ 
cable to the courts of equity in the United States. 
It is, that when a court of competent jurisdiction 
over the subject matter and the parties decrees 
a divorce, and alimony to the wife as its incident, 
and is unable of itself to enforce the decree sum¬ 
marily upon the husband, that courts of equity 
will interfere to prevent the decree from being 
defeated bv fraud. 

And farther on as follows: 

(3) The parties to a cause for a divorce and 
for alimonv are as much bound bv a decree for 
both, which has been given by one of our state 
courts having jurisdiction of the subject matter 
and over the parties, as the same parties would 
be if the decree had been given in the ecclesiasti¬ 
cal court of England. The decree in both is a 
judgment of record, and will be received as such 
by other courts. And such a judgment or decree, 
rendered in any state of the United States, the 
court -having jurisdiction, will be carried into 
judgment in any other state, to have there the 
same binding force that it has in the state in which 
it was originally given. For such a purpose, both 
the equity courts of the United States and the 
same courts of the states have jurisdiction. 

We observe, in confirmation of what has just 
been said, that the jurisdiction of the courts of 
the United States is derived from the Constitu¬ 
tion, and from legislation in conformity to it. 
The first limitation by the latter upon the juris¬ 
diction of the equity courts of the United States 
is, that no suit can be sustained in them, where a 
plain, adequate and complete remedy may be had 
at law. The court has said: “It is not enough 
that there is a remedy at law; it must be plain 
and adequate, or in other words, as practical and 
efficacious to the ends of justice, and its prompt 
administration, as the remedy in equity.’’ 
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Finally, it is respectfully submitted that the case 
of Pennington v. Fourth National Bank of Cincinnati, 
Ohio, reported in 243 U. S. at page 269; 61 ]jj. Ed. 
page 713, is conclusive of the subject. The faicts of 
the case as stated by Mr. Justice Brandeis are as 
follows: 

Mrs. Pennington obtained in a state coprt of 
Ohio a decree of divorce which is admitted to be 
valid. In the same proceeding she sought ali¬ 
mony; and in order to insure its payment joined 
as a defendant the Fourth National Bank qf Cin¬ 
cinnati, in which her husband had a deposit ac¬ 
count. When the suit was filed the court entered 
a preliminary order enjoining the bank froih pay¬ 
ing out any part of the deposit. Under! later 
orders of the court the bank made paymenti from 
it to the wife. Finally it was perpetually en¬ 
joined from making any payment to the husband, 
and ordered to pay the balance to the wife,'which 
it did. The husband then presented to th<p bank 
a check for the full amount of the deposit, assert¬ 
ing that the court’s orders deprived him of his 
property without due process of law, in violation 
of the 14th Amendment, and were void; situce he 
was a nonresident of Ohio, had not been personally 
served with process within the state, had not vol¬ 
untarily appeared in the suit, and had been 
served by publication only, all of which thjs bank 
knew. Pavment of the check was refused. There- 
upon Pennington brought, in another state court 
of Ohio, an independent action against the bank 
for the amount. Judgment being rendered for 
the bank, he took the case by writ of error to the 
court of appeals for Hamilton county, an<| from 
there to the supreme court of Ohio. Botlj these 
courts affirmed the judgment below. Th^n the 
case was brought to this court for revievf, Pen¬ 
nington still claiming that his constitutional rights 
had been violated. 




18 


After reviewing the power that a state possesses 
over the property of an owner 'regardless of his resi¬ 
dence and as laid down by decisions of the United 
States Supreme Court, the opinion states as follows: 

It is asserted that these settled principles of 
law cannot be applied to enforce the obligation of 
an absent husband to pay alimony, without viola- 
, ting the constitutional guaranty of due process of 
law. The main ground for the contention is this: 
In ordinary garnishment proceedings the obliga¬ 
tion enforced is a debt existing at the commence¬ 
ment of the action, whereas the obligation to pay 
alimonv arises onlv as a result of the suit. The 

•/ v 

distinction is, in this connection, without legal 
significance. The power of the state to proceed 
against the property of an absent defendant is 
the same whether the obligation sought to be en¬ 
forced is an admitted indebtedness or a contested 
claim. It is the same whether the claim is liqui¬ 
dated or is unliquidated, like a claim for damages 
in contract or in tort. It is likewise immaterial 
that the claim is, at the commencement of the suit, 
inchoate, to be perfected only by time or the action 
of the court. The only essentials to the exercise 
of the state’s power are presence of the res within 
its borders, its seizure at the commencement of 
proceedings, and the opportunity of the owner to 
be heard. Where these essentials exist, a decree 
for alimony against an absent defendant will be 
• valid under the same circumstances and to the 
same extent as if the judgment were on a debt,— 
that is, it will be valid not in personam, but as a 
charge to be satisfied out of the property seized. 

To the same effect is the decided case of Holmes v. 
Holmes > reported in 283 Federal at page 453. This 
suit was one in Equity by the wife Edith Holmes 
against her husband and was based on the transfer 
by the husband of certain real estate located in Michi- 
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gan in fraud of her rights. In this action tl{ie wife 
sought to set aside the fraudulent transfer as well as 
to have the real estate sold in order to satisfy her 
lien for alimony awarded her in a previous action by 
the state courts of Michigan. During the pendency 
and prosecution of both actions the husband was a 
nonresident of the State of Michigan, so that the de¬ 
cree of alimony awarded the wife was not obtained 
through personal but through substituted service as 
provided by Statute. Because of his non-residence 
and of the diversity of citizenship, the husband was 
able to have the suit for the satisfaction and enforce¬ 
ment of such decree transferred from the Michigan 
Courts to the Federal Court. I 

i 

The basis for the action to enforce the ddcree of 

i 

alimony was section 11416 of the Michigan statutes, 
quite analagous to section 975 of the District of Co¬ 
lumbia (1924) Code, Title 14, Section 70 of the 
1929 Code, supra, which Michigan statute is in the 
following language: 

! 

In all cases where alimony * * * shall be de¬ 
creed to the wife, the amount thereof shall con¬ 
stitute a lien upon such of the real and b er sonal 
estate of the husband as the court by it$ decree 
shall direct, and in default of payment of the 
amount so decreed the court may decree the sale 
of the property against which such lien is de¬ 
creed in the same manner and upon like ijotice as 
in suits for the foreclosure of mortgage li^ns. 


The Federal Court in the opinion rendered by Judge 
Tuttle stated as follows: 

The principal contention of the defendants is 
that the decree of the state court, in so far as it 
awards alimony to the plaintiff, is a judgment in 
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personam, not in rem, and, not being based on 
proper personal service of process upon the de¬ 
fendant therein, is void and unenforceable as 
against said defendant, and that therefore, to the 
extent that such decree attempts to fasten a lien 
upon the property involved for the amount of 
such alimony, it is in excess of the jurisdiction of 
the court and void. 

It is settled law that a state may, consistently 
with due process of law and without violating any 
provision of the federal constitution, subject prop- 
ertv located within its borders to claims existing 
against the owner of such property, whether or 
not the latter be a resident of such state, and 
whether or not he he served with personal process 
within the state in the legal proceedings instituted 
against him in a court of competent jurisdiction 
over the subject-matter thereof, to enforce such a 
claim, provided that at the commencement of such 
proceedings the property in question be brought 
under the control of such court, and an oppor¬ 
tunity to contest said claim be afforded to the de¬ 
fendant therein by publication of notice, by per¬ 
sonal service of process outside of the state, or 
by some other form of service of process, actual 
or constructive; it being immaterial whether the 
proceedings be at law or in equity, so long as they 
be essentially in rem. Pennoyer v. Neff, 95 U. S. 
714, 24 L. Ed. 565; A rndt v. Griggs, 134 U. S. 316, 
10 Sup. Ct. 557, 33 L. Ed. 91.8; Pennington v. 
Fourth National Bank of Cincinnati, 243 U. S. 269, 
37 Sup. Ct. 282, 61 L. Ed. 713, L. R. A. 1917F, 1159. 

In such cases the judgment or decree is not in 
personam, and binds and affects only the property 
so brought under the control of the court by sei¬ 
zure or sequestration, and the authority to make 
and enforce such a judgment or decree is derived 
from statutory provisions, the terms of which 
must be strictly observed. If the foregoing con¬ 
ditions and requirements be present and be fol¬ 
lowed, the rule mentioned is applicable to a bill 
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for divorce and alimony, seeking, pursuant to an 
applicable statute, a lien on such property <|>f the 
husband for the satisfaction of the decreed ali¬ 
mony. Pennington v. Fourth National Bank, 
supra, and cases therein cited. 

It is respectfully submitted that this case is simi¬ 
lar to the case at Bar. Indeed, in the latter case, 
the decree for alimony obtained against Johnston by 
his wife was obtained through personal service of pro¬ 
cess, whereas in the former (Holmes case) it was, as 
stated, obtained through substituted service; ^nd it 
is only the effect of the decree of alimony in the in¬ 
stant case that is attempted to be enforced through 
service by publication. 

The appellant, therefore, respectfully urges that the 
Court below erred, as follows: 

1. In vacating the Decree Pro Confesso taken 
against the appellee, Coldwell S. Johnston. 

2. In quashing the Order of Publication, or prder 
for his appearance, taken against him. 

3. In denying the Motion of the appellant f<f>r the 

appointment of an Ancillary Receiver. 

. 

4. In denying the Motion of the appellant fpr the 
sequestration of the assets of appellee, Coldvfell S. 
Johnston. 
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CONCLUSION 

It is therefore, respectfully submitted that the 
Order of the Court below appealed from, which for all 
effects and purposes was a final Order in the case, 
since no action because of such Order could be taken 
which would afford the appellant substantial remedy, 
should be reversed and the cause be referred back to 
the Court below for further action not inconsistent 
with such reversal. 

Respectfully submitted, 

Charles S. Baker, 

Benjamin L. Tepper 

Munsey Building. 

Attorneys for Appellant. 


Perlie P. Fallon, 

Of Counsel. 
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The order appealed from was in consequence of a 
motion for the appointment of an ancillary receiver 
filed by the attorneys for the plaintiff and k motion 
filed by the attorneys for the defendant, Coldwell S. 
Johnston, under a special appearance, to vacate and 
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set aside the order of publication issued against him 
and to vacate and set aside a decree pro confesso en¬ 
tered against him after the time for answer set in the 
order of publication had expired, on the ground that 
the court was without jurisdiction to enter the order 
of publication and the decree pro confesso. (Rec. p. 42) 

Upon consideration of these motions, which were 
heard together, the court denied the appointment of an 
ancillary receiver and allowed the defendant’s motion 
to vacate the order of publication and the decree pro 
confesso, and while no written or oral opinion was 
given by the court below, it is evident that its action 
was based upon jurisdictional grounds. (Rec. pp. 43- 
44) 

The appellant, Clara M. Johnston, alleges herself 
to be a resident of the State of New York. The ap¬ 
pellee, Coldwell S. Johnston, is a non-resident of the 
District of Columbia. 

The proceeding in the court below was an attempt by 
a non-resident plaintiff, the wife of the appellee, Cold- 
well S. Johnston, to seize, sequestrate and place in the 
hands of a receiver all of his property, real and per¬ 
sonal, located in the District of Columbia, without per¬ 
sonal service upon him and thus to secure the payment 
of accrued alimony theretofore decreed by the Su¬ 
preme Court of the County of New York, State of New 
York, and future alimony as it might accrue for an in¬ 
definite time. She thus sought to accomplish by what 
purported to be a so-called proceeding in rem, an end 
which could only be attained as the result of a proceed¬ 
ing in personam after the defendant had been brought 
within the jurisdiction of the court by personal service 
of process upon him. 
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The plaintiff had no lien upon any of the property 
of her husband in the District of Columbia. She had 
no present interest in it legally or equitably upon 
which a proceeding in rem could have been sustained. 
She has attempted to invoke in her behalf the llaws of 
the District of Columbia for the purpose above stated 
when a bona fide resident of the District could pot have 
been afforded the relief she seeks without having first 
lived in the District for three years as such bbna fide 
resident. (Sec. 971 of the Code of Laws for the Dis¬ 
trict of Columbia.) 

The provisions of the Code, Sections 975 4nd 976, 
upon which the plaintiff relies provide for the payment 
and collection of temporary alimony only during the 
pendency of a suit for divorce in this District and for 
permanent alimony after the decree of divorce shall 
have been granted. These sections are restricted in 
their operation to pending and concluded divojrce pro¬ 
ceedings in the District and are so limited in their 
application that they do not even apply to permanent 
alimony in an action for the annulment of a marriage. 
Alexander vs. Alexander, 36 Apps. D. C. 78. 

The decree of the Supreme Court of the thorough 
of Manhattan was a decree aganst the defendant per¬ 
sonally, as will be seen from the Record (pjx 8 and 
9). So personal was it that the defendant was or¬ 
dered committed to jail to be there detained until he 
should pay the amount decreed for alimony a|nd coun¬ 
sel fees. (Rec. p. 14.) This aspect of the case is not 
changed by the appointment of a receiver by the New 
York Court to take possession of the defendant’s prop¬ 
erty within its jurisdiction. 

Since the 11th day of August, 1933, the defendant, 
Walter A. Johnston, individually and as trustee; the 
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National Savings and Trust Company; and James C. 
Wilkes, trustee, have been restrained and enjoined 
pendente life from paying over or delivering to the 
defendant, Coldwell S. Johnston, any monies or funds 
or property of any character or description that they 
had in their possession, and from that day to this 
the defendant has been deprived of the use of his 
property either for his own support or for any other 
purpose. A similar injunction against the said Trust 
Company and the late James F. Shea executors of the 
will of the mother of Coldwell S. Johnston, has been 
sought. (Rec. pp. 35 and 36.) 

The bill and supplemental bills of complaint, and 
the brief for the plaintiff clearly indicate her inten¬ 
tion to absorb every dollar of her husband’s property 
in the District of Columbia, regardless of his ability to 
pay alimony out of any income he may possibly have. 

The object of the suit is stated in the order of pub¬ 
lication against the defendant, Coldwell S. Johnston, 
as being do sequester his property in the District of 
Columbia and subject the same to the payment of ali¬ 
mony awarded the plaintiff against him in the New 
York Court. (Rec. p. 26.) 

No proceeding can be had against the property of 
the defendant, Coldwell S. Johnston, in this jurisdic¬ 
tion until a decree for the payment of this alimony 
has been entered against him here and he has de¬ 
faulted. i It is only upon his default that the court, 
where jurisdiction over his person had been obtained, 
could then sequester his property and apply the same 
to the payment of alimony and counsel fees. 

JL v v 

That a proceeding to ultimately accomplish this pur¬ 
pose must be a proceeding in personam seems to be 
clearlv settled in the case of Bliss vs. Bliss, 69 D. C. 
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Apps. 239. In that case this court says in efitect that 
a suit of this character is for a personal decree for 
money and is essentially a proceeding in personam; 
and in speaking of a proceeding where the founda¬ 
tional decree must be for money, says: 

i 

“In the District of Columbia neither in the stat¬ 
utes in relation to marriage and divorce, nof in the 
statute in relation to substituted service of proc¬ 
ess is there any authority for a proceeding of that 
nature. The claim for maintenance is different 
from a suit to enforce a contract or a li^n, and 
under the Code provisions there can be no attach¬ 
ment, seizure or taking of the property ixntfil after 
the decree has passed.’’ 

And in this connection the court quotes froih Brun- 
nell vs. Brunnell (C. C.), 25 F. 214. In that cas^ Judge 
Brown (afterwards of the Supreme Court) jin con¬ 
struing a statute almost exactly similar to oujrs says, 
after quoting the statute in question: 

“In terms, the act applies to all cases where ali¬ 
mony is decreed; but it ought to be construed in 
harmony with the general principle above stated, 
that a personal decree can only be supported by a 
personal service of process.” 

A non-resident of the District of Columbia has no 
right to thus come into the District of Colunibia and 
attack and tie up by injunction, the property of a non¬ 
resident defendant without personal service ofj process 
upon him. By such action she might deprive him of all 
means of resistance to a possibly improper proceeding 
against him here or elsewhere. She could deprive him 
of the possibility of meeting his daily obligations and 
might starve him into submission. Any gold digger in 
the United States who happens to have secured a 
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divorce and a decree for alimony in Maine or Nevada, 
or any other state of the Union, near or remote, and 
upon any pretext, however flimsy, could come here and 
seize or so tie up the property which any husband so 
divorced might happen to have in this District and 
thus force his capitulation to most unreasonable and 
unjust exactions. 

In the tempestuous and somewhat untamed current 
into which the marriage relation unfortunately seems 
to be drifting in all too many cases, and the ease with 
which divorces are obtained in many states, it is a 
questionable policy to extend the open season and the 
happy hunting ground of divorcees with alimony to any 
jurisdiction in which a husband may happen to have 
any property, and by substituted service of process by 
publication, place it all in the hands of a receiver to 
satisfy present and accruing alimony for an indefinite 
period. 

For the foregoing reasons we think that the order 
appealed from should be affirmed. 

Respectfully submitted, 

Conrad H. Syme, 

Walter A. Johnston, 

Attorneys for Appellees , 
Coldwell S. Johnston & Walter A. Johnston, 

Trustee . 




